~ THE SYSTEM OF HALACHAH PART VI ~

Rabbinic Authority

e have already maintained that passing judgment on the accuracy of the

Oral Torah is impossible without knowing how it was transmitted, which
we addressed in the previous two shiurim in this series. Equally important is
understanding the role of the rabbis who carried this tradition throughout the
generations. In this class we will therefore focus on the authority and reliability of
the bearers of the Oral Torah — the Sages. The Sages of Israel throughout Jewish
history assumed three parallel responsibilities. They were at once 1) the carriers of the
explanations of Torah laws, 2) interpreters of the Torah, and 3) legislators of rabbinical
law. The Torah authorizes the Sages with a mandate to assume these roles. In this
class we will explain how the Torah envisioned the role of the Sages and how that has
played out practically in Jewish history.

This class will address the following questions:
@ How reliable were the Sages in transmitting the Oral Torah accurately? What
were their qualifications?
2 ‘What empowered the Sages to interpret and apply the laws of the Torah the
way they did?
2 By what right did the Sages create new legislation? Why are rabbinical laws
binding?
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Class Outline:

Introduction.  The Three Hats of Rabbinic Attire

Section . The Qualifications of the Sages
Part A. Wisdom
Part B. Integrity
Part C. Character Refinement
Part D. Divine Inspiration

Section 1II. Sages as the Carriers of the Explanations of Torah Law
Part A. The Mandate to Carry Explanations of Torah Law
Part B. Received Explanations of Torah Law
Part C. Halachah leMoshe miSinai (Laws Transmitted Orally to Moshe at Sinai)

Section III. The Sages as Interpreters of the Torah to Establish Laws
Part A. The Mandate to Interpret the Torah to Establish Law
Part B. The Torah Left Room for Innovation
Part C. The Torah is No Longer in Heaven
Part D. Principles of Exegesis and Talmudic Reasoning
Part E. Examples of Laws Based on Exegesis and Talmudic Reasoning

Section IV. The Sages as Legislators of Rabbinic Law and Decrees
Part A. The Mandate to Legislate Rabbinic Law and Decrees
Part B. Types of Rabbinic Law and Decrees
Part C. The Parameters of the Sages’ Authority over Torah Law
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INTRODUCTION. THE THREE HATS OF RABBINIC ATTIRE

1. Rabbi Avraham Edelstein, The Oral Law, pg. 68, www.nerleelef.com/books/orallaw.pdf — The
interpretation of the rabbis of any generation becomes the Torah which God commanded at
Sinai.

The Ramban (Commentary on Sefer HaMitzvot, Shoresh 1) stresses that there is no difference between
laws determined by our Sages and those which were received by Moshe (Moses) at Har Sinai (Mount
Sinai), fort he Torah was given in such a way that it required the Sages to interpret it. In fact, most

of the laws in the Torah cannot be understood from the words of the Torah alone. Without this
mandate, the Torah would be a mysterious document for us. Thus, the interpretation of the Sages of
any generation becomes the Torah which God commanded us to keep at Mount Sinai (Drashot HaRan
11). Even if by the highest standards of our own human logic they appear to be wrong, as wrong as
confusing left with right, God testifies through this mitzvah that this is not so (Devarim/Deuteronomy
17-11). For, if we were all left to make our own interpretations of the Torah, a thousand individual
religions would bloom, and none would be Judaism.

The responsibility of rabbis throughout Jewish history is ultimately the transmission and application of the
Oral Torah. In the third Morasha class on the System of Halachah, we discussed Rambam? five categories
of the Oral Torah: (1) explanations of the written text of the Torah received and transmitted by Moshe,

(2) Halachah leMoshe miSinai — laws transmitted orally by Moshe that have no basis in the Written Torah,
(3) laws derived through the rules of exegesis or Talmudic reasoning, (4) gezeirot (decrees) enacted by

the Prophets and Sages to safeguard Torah laws, and (5) legally binding minhagim (customs) and takanot
(institutions) for the benefit of the Jewish people.

An alternative way to classify this content of the Oral Torah is: (1) laws taught by Moshe and transmitted
through the generations (i.e., his explanations of the Written Torah and Halachah leMoshe miSinai), (2)

laws derived from the Torah through the rules of Biblical exegesis, and (3) rabbinical legislation (gezeirot and
takanot). Hence, the Sages of Israel throughout Jewish history really wore three hats. They were at once 1) the
carriers of Torah Law, 2) interpreters of the Torah, and 3) legislators of rabbinical law. The Torah authorizes
the Sages with a mandate to assume these roles. In this class we will explain how the Torah envisioned the
role of the Sages and how that has played out practically in Jewish history.

Section I describes the qualities of the Sages and rabbis that qualify them to be the carriers, interpreters
and legislators of Jewish law. Section I addresses the types of Torah laws the Sages transmitted from Moshe
Rabeinu (our teacher) since Har Sinai. Section III describes how the rabbis are empowered to establish laws
by interpreting the Torah. Section IV explores the ability of the rabbis to legislate new rabbinic laws and
institutions.

SECTION I. THE QUALIFICATIONS OF THE SAGES

In assessing the reliability of the Sages to faithfully transmit the legal traditions passed down to them from
previous generations on to future generations, one needs to examine more than just the authenticity of the
chain of transmission (as we did in the previous class). A chain is only as strong as its weakest link, and
therefore we need to examine the transmitters themselves. Who were the Sages that transmitted the Oral
Torah?

The term “Chazal” is an acronym for “Chachameinu Zichronam Livracha” — Our Sages of Blessed Memory.
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This epitaph is used mainly regarding those Sages whose teachings comprise the works of the Oral Torah,
namely the Mishnah, Talmud and Midrashim. These Sages lived from the beginning of the Second Temple
until the publication of the Talmud, around 500 C.E. (coinciding with the end of the formal institution

of Semicha [rabbinic ordination that had started from Moshe Rabeinu]). Below we identify four major
characteristics exemplified by Chazal and expected of every master of the Oral Torah: wisdom, integrity,
character refinement, and Divine Inspiration. It is important to point out that the ability to serve as a Sage
did not end in 500 C.E.; in every generation there are rabbis who possess the attributes below and are
empowered to issue Jewish law.

1. Rabbeinu Nissim ben Yaakov, Derashot HaRan #11 — Whatever the Sages of each generation
determine is God’s will.

Since God has authorized the Sages with - ,Dﬂ’5N Y9577 900 A DY INNY
decision-making power, whatever they decide BN I 51N 933 41 MW T R, D s
is God’s command regarding that matter. And DYEI DY, PBOWRD AN MEna DA

it is on this basis that we are confident that in 5 5y IO 13t 53,073 TR DT N8

following the laws of the Torah we are observing

TN oY
Gods will, so long as we rely on what the leading
Sages of the generation have decided.
PART A. WISDOM
1. Devarim 33:10 — Sages teach Torah to the public.
They shall teach Your ordinances to Yaakov ‘“553@75 09 Spyd TBW 17

(Jacob), and Your Torah to Israel...

2. Rema, Shulchan Aruch Yoreh Deah 243:2 — One must have breadth and depth of Torah
knowledge to have the status of a true Torah scholar.

Only someone who is deemed a Torah scholar P9 RS YTV IMTI A0S DI RITY 9...

(talmid chacham) according to his generation’s PO TSN VDI 22 YT P, AN

standards, who is capable of debating a Torah AN SFNA, 2NN P!
. y J

subject, who understands most of the Talmud
and its commentaries and the halachic decisions
derived from them, someone whose sole
occupation is Torah study [has the status of a
talmid chacham].

3. Sefer Chassidim — Judges had to be Torah scholars par excellence.

A Torah scholar who cannot answer questions on TMORLY DIPH 533 25 YIY WRY 0N 50
any Torah subject that he might be asked is not 7703 35 T DN

fit to serve on the Sanhedrin.

4. Makkot 22b — The Torah scholar is an embodiment of the Torah itself.

Rava observed: How uninformed are those who DD MR MHYPT OWIN INE INWDY 100 :N3T MON
stand up to honor a Torah scroll but do not stand 7127 K23 1 1 K9
up in honor of a great scholar.
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5. Eiruvin 13b — An example of Chazal’s intellectual prowess.

Rabbi Abahu, citing Rabbi Yochanan, stated: 9995 15 5 rdn MY 229 TMIN TN 37 BN
Rabbi Meir had a disciple named Sumchos. For S 9971927 59 5Y TN I B DIDMIDT PR
every example of something ritually impure, he 937 53 591, NI HYL FNBYY DY TN

provided forty-eight reasons for 1Fs being impure; T YD T DY T S 1A
for every example of something ritually pure, he

provided forty-eight reasons for its being pure.

A Bereita (a part of the Oral law) states: There
was a veteran scholar at Yavne who came up with
one-hundred-fifty proofs to rule that a [dead]
creeping animal is a pure item [were it not that

PRI IR IO P W PP TH0 NI
LD DWDM N3

the Torah states overtly that it is impure].

6. Sukkah 28a — Chazal had an extremely broad range of knowledge not only of Torah but of all
matters of the spiritual world.

Hillel the Elder had eighty disciples, thirty of om 1 DWW It 5555 15 P DTS DI
whom were worthy of the Divine Spirit resting DWORN 1P WD TP 10V T DN
upon them as it had rested on Moshe Rabeinu DY, 113 PO 1M O Tynw DR 10

(Moses our teacher) and thirty who were worthy

- 1H1Paw P SNMY 13 1M - 1Pmaw DT .o
of making the sun stand still as did Joshua the

L NOW ONIY 13 3P 139 59 YO 1IN R 13 B 139
son of Nun. Of the twenty “mediocre” students,

. P1TPTNTINY MooT ,NTB, TR NP mIa
the greatest was Yonatan ben Uziel and the least

of them was Rabban Yochanan ben Zakkai. It A ST B D’5P P IRBPPYTRN T

is said of Rabban Yochanan ben Zakkai that he 2173737 JOP AN NTIIIT TN mawn

did not omit from his studies any passage of the LNIT1VINT I - 0P 937,73 YD -

Written Torah, the Mishnah, the Gemara, the
Halachot, the Aggadot (philosophic part of the
Oral Law), the details of Torah and of the Sages,
all examples of a fortiori, all examples of gezeirot
shaava (a legal rule for determining Halachah),
astronomy, interpretations based on the letters’
numerical values...great matters and small
matters. Great matters refer to the makeup of
the Heavenly Chariot (a deep mystical concept);
small matters refer to the discussions debated by
Abaye and Rava.

PART B. INTEGRITY

Scholarly erudition alone is not enough to qualify a learned person as a Talmid Chacham. He must also fulfill
the practices of the Torah and perfect his moral fiber according to the Torah’s highest standards.

1. Sifri, Devarim 1:13 — A Torah scholar must fulfill the Torah that he learns.

Set forth for yourselves men who are wise and L.DOF 1IN - D913 DOOF DR 09D 135
possess understanding...Who is a wise man? ATon oY
Someone who fulfills the laws that he studies.
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2. Yoma 72b — A Torah scholar must be the same inside and out.

Any Torah scholar whose inner feelings do not DM PHONN - 19301990 PRY Dor Tdn 5o
match his external appearance is not a genuine

Torah scholar.

3. Shulchan Aruch, Yoreh Deah 243:3 — A Torah scholar must observe the Torah meticulously.

A Torah scholar who belittles mitzvah observance 7,00 FINT 13 PR MBI 51513 09 0
and lacks the fear of Heaven is equal in stature to 333 590 N
the most ignorant member of the community.

4. Bava Kama 41b — The Sages of the Talmud had pure intellectual honesty.

Shimon HaAmsuni (some say it was Nechemyah YT T ONDNYT PHM =5 599N ONOBYT DY
HaAmsuni) explained how each indicative (nx) N1 -[51-,5}4 = NS Y 15, AMNAY PHN 55

subject of the sentence. When he reached the
verse, “Thou shall fear (nx-et) God your Master,”
he ceased this method of explanation [since it

NPapw DWo 0% MN 230V NI D WY
ST BY W NPaR 10, By v

is forbidden to fear any power other than God].
His disciples said to him: Rabbi, what will
become of all the explanations you have given
for the term (ax) “et” up to now? He said to
them: Just as I have received reward for giving
these explanations, I have received reward for
retracting them.

To appreciate the magnitude of this intellectual honesty, consider the fact that the word “et” appears 3597
times in the Torah! Meaning, even though this Rabbi’s explanation worked 3596 times, he admitted his lack
of accuracy based upon one exception.

PART C. CHARACTER REFINEMENT

Integrity is just one of the character traits a Torah scholar must perfect. In reality, he must possess all-around
character refinement, including humility and fear of Heaven.

1. Rambam, Hilchot De’ot 5:1, 6, 7 — A Torah scholar must conduct himself with the utmost

refinement.
A Torah Sage must not be gluttonous. Rather, MNTT 59NN 591N NON ety N5 091 750
he ShOUld eat Only nourishing fOOdS that Wlu ﬂu}ng D ﬂb’DN "N 5:&7 Nb1 ! z-nj:nb
maintain his body’s health. Even these foods NS 1AM KD 1083 DO bR Dy T

should be eaten sparingly without gorging | 100 RO N T3
himself... Torah Sages conduct themselves with

exceptional modesty. They do not act in a self-

demeaning manner, nor do they bare their heads

or their bodies. ..

The System of Halachah - Jewish Law 6



THE SYSTEM OF HALACHAH VI

A Torah Sage should not shout or shriek while AR IMIT AP IS ps 8 85 oom Tidn
speaking, as cattle or wild beasts do, nor should 55 DY M3 19137 KOR 9003 1R 23 KDY P
he raise his voice more than necessary. He should A

speak in a quiet tone to all people...

2. Rambam, Hilchot Sanhedrin 2:7 — Torah scholars who served on the Sanhedrin (Supreme
Court) were held to the highest moral standards.

Each [judge] had to possess these seven traits: i BN DT YA 10 TN 553 NTW Nl
wisdom, humility, fear of Heaven, contempt for DITINY MR DN N30 NI SN I F0n
money, a love of truth, love for all people and a 20 B HYA 15 A

good reputation.

The Ramban writes (Shemot/Exodus 18:21) that just as Moshe Rabeinu was humble, so too every judge
needs to be humble. Yitro instructed Moshe Rabeinu to choose judges who possess fear of Heaven (ibid.).
Judaism teaches that wisdom goes hand-in-hand with character refinement. This is one of the reasons that
the wisdom of the Oral Torah was not meant to be taught in written form — God entrusted this wisdom only
with those of high moral caliber.

3. Midrash Tanchuma, Vayeira 5 — God reveals His secrets only to the righteous.

Rabbi Yehuda bar Shalom said: Moshe requested AN TR RO T w3 Dw 93 3T ) TN
that the Mishnah be written as Well, but GOd Dbu]n IMIN P-pnyw by ﬂ“:Pﬂ D% ,:ﬂ:: N
foresaw that the non-Jews would translate the AN DI T, TP TN VRS S PN 23S

Written Torah into Greek and claim that they

: : I 2217 19 9OK MR T3P0 D4R ORI BN
were equal to the people of Yisrael. God said

1% 99 531,(2) 12w M 10 19 ONY (0 1 )
T3P PRY,T4ap D PIDn RO IR NON
TTID TN ,D7R7TED NON OW PIDD 1290
(P o o5m) YRS

to Moshe, “If I will write for you most of my
Torah then they (the Jewish people) will be like
outsiders” (Hosea 8:12). Why so? Because the
Mishnah is one of Gods secrets, and God only
reveals His secrets to the righteous, as it says,
“God’s secrets are meant for those who fear Him”
(Tehillim/Psalms 25:14).

4. Chullin 133a — Torah may be taught only to a worthy student.

Rabbi Zeira said, citing Rav, “Whoever teaches an T IRY PHoNS AN 55 39 TN N 37 TN
unworthy disciple is like someone who throws a D915 1N PN

stone at Markulis [an idol].”

The prescribed method of worshiping the Markulis idol was to throw stones at it, which may seem to be a
display of disrespect for the idol. Nonetheless, one who does so is guilty of idol worship. In the same way,
a person might think that he is accomplishing something worthwhile by teaching Torah to the unworthy
disciple, but in reality he is damaging the chain of the tradition.

The prerequisite of character refinement as a companion to Torah knowledge explains a tragic event in
Jewish history.
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5. Rabbi Zelig Epstein, Jewish Observer, October 1990 — The case of Rabbi Akiva’s students
shows the high ethical standards of the bearers of tradition.

It is essential that the Tradition be not compromised in any way through the distorting intrusion

of personal weaknesses. A dramatic example of this is the death of the 24,000 students of Rabbi
Akiva during the Sefirat Ha'Omer period, when Divine justice was incurred because “they did not
deal respectfully with one another.” In the wake of their death, the world was left with a void due

to the loss of so much Torah knowledge. (Rabbi Akiva subsequently taught five new students, who
then served as the primary vehicle for transmitting the Tradition to the next generation.)...[Surely]
the Torah that these 24,000 scholars had mastered should have been enough...to earn these men a
reprieve. But the contrary is the case, according to the commentaries. The men’s lack of perfection in
character traits disqualified them as transmitters of the Tradition. It was for this very reason that they

died.

PART D. DIVINE INSPIRATION

There is no natural equation that could produce a true Torah scholar. Beyond wisdom, integrity, and
impeccable character, Chazal possessed another quality that was more than the sum of its parts — Divine
Inspiration.

1. Bava Batra 12a — The Sages possess a form of prophecy.

From the day the Temple was destroyed, DN 12 TN =51 YIPHN M3 390 DD
prophecy was taken from the Prophets and given DM TN

to the Sages.

But if the Sages possess prophecy, does that not then make them prophets in their own right? What does
it mean that prophecy was taken from the Prophets? We must realize, however, that there are two kinds of
prophecy:

2. Ramban, Commentary to Bava Batra 12a — The prophecy of Sages is a subconscious,
intellectual revelation of Divine truth.

Since the day the Temple was destroyed, whereas T2 TIN12) DI DUYR WD NP 39M DY
prophecy was taken from the Prophets, it YDYN TN 291 ...7TO0) KD DM 10 DN
was not taken from the Sages...The Prophets’ NI A NN NI DONORIT NI o0

prophecy, which consisted of visions and Divine

b e . DOYTY ROR 77903 KD 719517 777 N Do
communication, ceased to be available. But the

.D29PAW WTPT M2 DN
“prophecy” of Sages, which is attained through I I

their wisdom, was not taken away. Rather, they
know the truth by virtue of the Divine Inspiration
within themselves.

3. Rabbi Simcha Wasserman, Glosses on “The Oral Torah” by H. Chaim Schimmel, pg. 19
— Divine Inspiration helped the Sages reach the truth through their own intellectual and
spiritual efforts.

It is not that the Sages issued legal rulings on the basis of Divine Inspiration. Rather, it was by virtue of
their toil in Torah and all the manners of discipline by which Torah is acquired that they merited the
Divine Inspiration to be able arrive at sound halachic rulings and align themselves with God’s Will.
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4. Rabbi Avraham Edelstein, The Oral Law, pg. 67, www.nerleelef.com/books/orallaw.pdf —
Divine Inspiration continues with each generation until today.

Rav Wolbe (Aley Shur Vol. I, pg. 75) writes that we have an unbroken chain of Ruach HaKodesh
(Divine Inspiration) in all the Sages of each generation to this very day. Although it is hard to know
who has or does not have this quality, it is apparent that some people who have mastered Torah were
nevertheless not integrated enough to receive Ruach HaKodesh and therefore were not accepted by the
nation as a Sage. In combining all of these qualities [discussed above], we portray a depth of insight
and wisdom so beautiful and fitting of the Sages of the Jewish Nation. (See also Michtav M’Eliyahu
Volume I, p. 75).

KEY THEMES OF SECTION 1.

7= The first function of Sages of the Talmud was that of faithful transmitters of the Oral Torah. In
this role they not only had to be exemplars of scholastic achievement but also were required to
embody all the other qualities expected of Torah scholars throughout the generations.

7> The Sages needed not only to be learned, but also to practice what they preached, being fully
committed to the observance of every detail of the Written and Oral Torah.

7= To qualify as bearers of the tradition, they also had to have refined character traits.

7= A true Torah scholar merits Divine Inspiration by virtue of his scholarship, devotion to mitzvah
observance and character refinement.

SECTION II. SAGES AS THE CARRIERS OF EXPLANATIONS
OF TORAH LAWS

The first hat to be donned by the Sages was that of carriers of the Oral Torah explaining certain portions of
the written Torah law. They transmitted 1) the explanations of Biblical passages as well as 2) laws that had
been taught to Moshe by God without any textual basis in the Torah (Halachah leMoshe miSinai). From
where did they derive this ability?

PART A. THE MANDATE TO CARRY EXPLANATIONS OF TORAH LAW

The basis for the Sages” authority to formulate laws and for the Jewish people to accept and respect that
authority is the following:

1. Devarim 17:8-11 — The Torah empowers the Sages with the authority to rule on matters of
Torah law and commands us to obey their decisions.

If you are uncertain of the Halachah regarding 1’-;’7 ksl DT> 09 13 »OWNS 9717 el RO 9
the purity of menstrual blood, monetary issues, 58 P51 IO WL M 73T YA P33 P
or leprous marks, and the local courts dispute the D35 9N FINDY.12 PRON T M TN DI

correct decision, you must go up to the place that
God your Master will choose. You must approach
the Levitical priests and the judge who presides at

9T DT DO 1P R BEWT SR 015
MWN 37770 DY SPWP oDwnN 93T IN T
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that time. You shall ask, and they will tell you
the correct halachah. You must act in accordance

YD 0BT T AN W NI DPHT I TR
HOWRM DY T WN N0 BY LI W 590
TR TWN 3T 10 MO0 RO Y T2 10N TN
DR P TR

with the ruling that they tell you from the place
that God shall choose; you must take care to
follow their every instruction. You must follow
the directives that they teach you; you must
proceed according to the rules that they tell you.
Do not stray right or left from whatever they tell
you.

The Rambam below codifies rabbinic authority for all the categories which we address in this class: 1)
carriers of the explanations of Torah laws, 2) interpreters of the Torah, and 3) legislators of rabbinical law:

2. Rambam, Hilchot Mamrim 1:2 — The Torah empowers the Sages as the carriers and
interpreters or the Written Law and as establishers of rabbinic law. Likewise, the Torah
commands the Jewish people to obey their authority.

Whoever does not listen to the Sage’s authority
transgresses the negative commandment of “Do
not stray right or left from the thing that they tell
you” [Devarim 17:11]. This responsibility applies
to 1) those laws that they heard from previous
Sages, which constitute the Oral Torah, 2) those
laws they derived by using the laws of Torah
exegesis and interpretation, and 3) those laws
that the rabbis instituted to safeguard the Torah
for whatever purpose; this included decrees,
institutions and customs. There is a positive
commandment to listen to the rabbis for each
category, as well as a negative commandment for
disregarding any of these categories.

Therefore, the Torah writes, “You must follow the
instruction that they teach you”; [ibid.] — these
are the decrees, institutions, and customs that the
rabbis instruct the people in order to strengthen
Judaism and maintain the world.

[And therefore the Torah writes,] “According

to the statutes that they say” [ibid.] — these are
the laws that they learn from one of the rules of
Torah exegesis and interpretation, [and therefore
the Torah writes,] “[Do not swerve] from
whatever they will tell you” [ibid.] — these are
the laws that have been transmitted from Sage to
Sage.

VORI TWYN R I RN T WNRY 10 5D
D"137) SR P T2 1T TR 9377 500 10R KD
YN DD FIN TR 03T TN L..(R%D

o DYDY D927 TANY, 1D SYaw 199 oM
AN WY TNOIY e 12 NN DY
D DINWPY 03T TANT,RIT D T 92T Deya
DUPOM MW I A8 v oD mnb
8D 03T R NG TANY TAN 52, 0umnm
N3 92w 170 TR 50 5y 929w 1m0 ymwh ey
at7gsle

(DW D137) “TIP N TNON D 5P TN NI
75 0375 D2 I IUHM NPT NPT 0N
Rabditial eiapdBana el inid

D27 15N (O ©727) “1INY RN o
TN TITAM 12 ANNA P TR T
D°927) “T5 YR TN 937 10 G, P
LONED WIN AP AP (oW

The rabbinic mandate to carry the explanations of Torah law is derived from, 73 rmar vwx maa ;n, “From the
thing that they tell you” [Devarim 17:11]. The mandates for interpreting the Torah and legislating rabbinic
laws will be discussed below in Sections III and IV, respectively. The overarching responsibility for the Jewish
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people to listen to the rabbis in regard to all three categories is grounded in Sxnwi pa' 97 17 AWK 121 990 10N XY,
“Do not stray right or left from whatever they tell you” [ibid.].

PART B. RECEIVED EXPLANATIONS OF TORAH LAW

The Sages transmitted the accepted understanding of the written Torah (Peirush ha-Mekubal). A famous verse
in the Torah relates to what is seemingly harsh retribution. Is that in fact the proper understanding of the
verse?

1. Shemot 21:24 — The language of the Torah implies corporal retribution for damages.

An eye for an eye, a tooth for a tooth, a hand for S orn ST onn T W ARN W Y 0N ey
a hand, a foot for a foot.

2. Talmud Bavli, Bava Kamma 83b — The Talmud tells us that “an eye for an eye” means
monetary compensation.

Mishnah: One who damages his fellow is SWHA DD POV 39M - 19303 S 30D
obligated to pay for five types of damages: harm, WA, 7AW 1003 YR, e i
pain, medical treatment, worker’s compensation,

and embarrassment.

Talmud: Why [does the damager have to pay]? PY NN NI TN PV OM0 PP ONDN D)

The Torah says, “an eye for an eye.” Perhaps it VI = DY DA DY .70 NESD NS i
really means an eye? No, do not even let such a

thought enter your mind...“An eye for an eye”
means monetary restitution.

The Talmud then goes on to cite many textual and logical proofs that “an eye for an eye” is not literal but
refers to the monetary value of the damage caused. In stating this understanding of the verse, the Sages were
not making Judaism more progressive by offering new, non-literal interpretations of the Torah. No Jewish
court in history had ever poked someone’s eyes out as punishment for blinding someone else. Rather, the
Sages were explaining how the verse had always been understood, contrary to its literal connotation.

PART C. HALACHAH LEMOSHE MISINAI (LAWS TRANSMITTED ORALLY TO MOSHE AT SINAI)

A number of laws were taught to Moshe by God that have no source within the text of the Written Torah.
These are referred to as "Laws to Moshe at Sinai" (Halachah leMoshe miSinai). These laws were carefully
preserved from generation to generation, and for this reason the Sages of the Talmud never disputed them.

1. Rambam, Introduction to Commentary on the Mishnah — The Oral Torah contains legal
information that has no reference in the Written Torah.

“Halachah leMoshe miSinai,” laws which have PN, 00D SRS 5955 05w 199N DAY 00T O
no [scriptural] source... These halachot remain JIDTOM 12 PR 0 T O LN Doy
uncontested.

A prime example of this category of halachah is the description of how a Torah scroll is made; the type of
parchment, the type of ink and other details pertaining to Torah scrolls were transmitted orally from the
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time of Moshe. There is no reference to these laws in the text of the Written Torah (see Talmud Yerushalmi,
Megillah, Perek I, Halachah 9).

KEY THEMES OF SECTION II

7~ The Sages transmitted both the accepted understanding of the written Torah (Peirush ha-Mekubal)
and laws taught to Moshe that have no scriptural basis (Halachah leMoshe miSinai).

~ An example of an accepted understanding of the Torah is the verse, “An eye for an eye” referring
to monetary compensation for personal injury.

7 Examples of laws that were transmitted orally from the time of Moshe that have no scriptural basis
include the type of parchment and ink required to write Torah scrolls.

SECTION III. THE SAGES AS INTERPRETERS OF THE
TORAH TO ESTABLISH LAW

As demonstrated in the System of Halachah classes 11T and 1V, without an oral tradition to give a practical
interpretation of the Written Torah, it would be a closed book. The Sages not only transmitted the authentic
explanation of the Torah, they also applied Talmudic reasoning and interpretive tools to derive laws from the
Torah. Such interpretations were often needed in applying Biblical Law to new situations as they arose. This
was the job of the Beit Din HaGadol, the Halachic Supreme Court.

Judaism maintains that the Sages, as keepers of the tradition, are empowered to determine the intent and
application of the Written Law. In a similar fashion, qualified Rabbis today interpret and apply the codes of
Jewish law and their commentaries to modern situations.

In this section we will investigate how and why this system of interpretation and application works. We will
discover that it is not at all a departure from God’s Will; on the contrary, it is the most profound expression of
His Will in giving us the Torah.

PART A. THE MANDATE TO INTERPRET THE TORAH TO ESTABLISH LAW

The entire concept of an Oral Torah is a philosophic enigma. The Torah is an expression of God’s infinite
intellect. How is it possible for mankind to fathom and interpret the word of God as He meant it? Who are
we to determine the meaning of the Torah? What gives us the right to decide how to apply it to our lives?

As we saw above, Jewish Sages throughout the generations are a trustworthy group. They possess
scholarship, integrity, character refinement, and Divine assistance. What’s more, they have been empowered
by the Torah to adjudicate its laws. The mandate laid out by the Torah for a legislative body authorizes every
authentic rabbi, be he Moshe Rabbeinu, Rabbi Moshe ben Maimon (Rambam) or Rabbi Moshe Feinstein.

The Torah’s command to obey the directives of Torah Sages is the source for their authority in determining
the application of the Torah. This is the basis for the system of law that we call Halachah.

The System of Halachah - Jewish Law 12
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1. Rabbi Aryeh Kaplan, Handbook of Jewish Thought, Volume 1, pp. 231-2 — God has provided
guidelines to maintain the Torah’s uniformity.

It is God’s Will that there be uniformity in Jewish practices, as well as in the interpretation of the Law.
It is thus written, “There shall be one Torah and one law for you” (Bamidbar/Numbers 15:16).

Therefore, even when no formal central authority, such as the Sanhedrin, exists, God has provided
guidelines to ensure the continuance of Judaism as a unified way of life. These guidelines provide the
basis for the system of Torah law known as Halachah (literally, “the way”).

Moreover, it was impossible to include every possible case in the Oral Torah. It would also be
impossible for the Sanhedrin to decide in every possible case. Therefore, God gave each qualified
Torah scholar the right to decide questions of Torah law. Then, even if laws were forgotten, they could
be restored through the halachic process.

The unique relationship between God and Israel guarantees that we will always be able to ascertain His
will. It is thus written, “You will seek God your Master and you will find Him, if you search for Him
with all your heart and all your soul” (Devarim 4:29).

The system for determining God’s will referred to here is the process of halachic decision-making that
has continued until today. Below we see that the Torah in Devarim 17:11 gives the Sages the authority to
interpret and apply its laws. (See also the Rambam above, Hilchot Mamrim 1:2.)

2. Ramban, Commentary to Devarim 17:11 — God intended the Torah to be interpreted and
applied by the Sages.

He gave us the Torah according to the way they S IDDR T 15 IR ordY Py 5y 0o
would interpret it — even if it appears in your 15 2w 19w 531, NI P AN IV
eyes as faulty as if they have switched the right DW M3, P NI P12 59 DN B b

side for the left — and all the more so since you
are obligated to believe that they call the right the
right. God’s spirit rests within those who serve
His sacred Abode, and He shall not abandon His
pious ones. They have always been guarded from

DoWS , PPOM N MY RO TP wn Sy
DNWonT I MYt 10 1w

error and misguiding.

The same mandate handed to the Bet Din HaGadol (Supreme Court) to determine Torah law also empowers
modern-day halachic authorities to issue rulings.

3. Rosh Hashanah 25b — One must rely on the Sages of the generation.

The Torah states [Devarim 17], “You must YOS ORI D157 023595 5N PN [p D’WJ‘I] 9N
approach the priests from the tribe of Levi and DIRY AT 5Y 75PN 91000 DB T R
the judge who presides in those days.” Would you NOR T 75 PR KT 29103 7 NOW 175 D3N T

think that someone was meant to go to a judge
who did not live during his days? Certainly, he
could go only to a judge who lives in his time.

1 90N 5K [1 057R] MINT LA o D3N
JTOND D92 11T DN DB

[We learn from here the intention of] the verse,
“Do not say, ‘What has happened? The earlier
days were better than these” (Kohelet/Ecclesiastes
7).
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4. Sefer HaChinuch, Mitzvah 495 — The mitzvah to heed the Sages applies to Sages of the
Sanhedrin and also to the Torah Sages in each generation.

It is a Torah commandment to obey the rulings of 1195 1Ty DY P 2 L)‘PD YIS T8N
the Supreme Court (Sanhedrin) that is appointed 91533 58S

for the people of Israel in every generation.

This mitzvah includes the obligation to obey the 1AM 1t 593 MBS 3w’ 19 03 s 555
rulings of the leading scholar existing in each IPPS T TN T3 D3F TS, UONT TIes
70 i w9 175725 D198 WY M1 st
VT3 MND? 00T DA P WK 1O ORY [24Y
D1P3 v Wwoy menw Imb 1773 SR
T3 SRS 10 19173 Anp?

generation, just as one would obey the judge [of
the Sanhedrin]. This is what our Sages taught
(Rosh Hashanah 25b) “to the judge who will

be in those days — Yiftach in his generation is
like Shmuel in his generation.” This means that
there is a mitzvah to obey the rulings of Yiftach
in his generation just as it was for Shmuel in his
generation (Shmuel lived and issued rulings 100
years after Yiftach).

PART B. THE TORAH LEFT ROOM FOR INNOVATION

From the above it is clear that the Torah foresaw the need for judges and Sages to interpret its rulings as
they apply to changing times. But Chazal went beyond simply applying the Oral Torah to practical cases;
they interpreted the Torah in a way that brought to light new laws that until then had remained latent in the
Torah’s text. How were they able to do this?

1. Talmud Yerushalmi, Megillah 28a — Moshe was taught all of the Oral Torah.

Rabbi Yehoshua ben Levi said [about the verse NIPD 553 55 0939 0935 D-'i’5m D.‘i’$§] S48
“and upon them there are all the words that PR DI PO T SN TN TH0m T
God spoke with you (Devarim 9:10)] — it does ¥ BT NI NTTIPOD w5 TR 30 WD
not say “upon them,” but rather “and upon PP 930 YW1 1IN RIT W A TN TN 93T
them”; it does not say “words,” but rather “the vy s

words”; it does not say “all,” but rather “there are
all.” The Scriptures, the Mishnah, the Talmud
and Aggadah, and even the laws that a veteran
scholar would innovate in the future were already
taught to Moshe at Sinai. That is the meaning

of the verse (Kohelet 1:10): “Is there a matter
about which one can say ‘See! This is new’?” His
colleague will reply, “It has already existed long

»

ago.

The above passage appears to be self-contradictory. It states that Moshe was taught everything, even what
scholars would discover in the future. Well, if it was already taught to Moshe, how could it be an original
discovery? Doesn’t “original discovery” imply that no one had known it before?

Moshe was not told everything in detail, just the principles. So in a sense anything that would be innovated

by future scholars was contained in potential in all that Moshe was taught. When new ideas were brought
to light, they were only novel in the application. Moshe himself would have come to the same conclusion
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since this is the method taught to him by God at Sinai. The scholars’ discoveries were really extensions of the
principles already revealed to Moshe.

2. Midrash Tehillim 12:4 — Moshe was shown many conceivable halachic rulings, but the final
decision was left for the Sages of future generations.

Rabbi Yanai said: The laws of the Torah were 5558 RON PO TN 93T T NOORYD 999N

not given as clear-cut rulings. Rather, in each D30 1“1 TN 1P WD 9D TN Y T

instance, God taught Moshe forty-nine arguments NID DD 19431 Y
. AL

to rule that something is tahor (pure) and forty-
nine arguments to rule that it is tamei (impure).

Moshe said, “Master of the Universe! When will Y2 5% T3 5 T DY S 1399, 1305 TN
.. -? : [43

we find a final decision? God answgred hlm? lfou PRIDINT 17 IS D47 N TS N, 127 S

will decide according to the majority: if the majority T YA 137, N30

[of the Sanhedrin] decides it is tamei then it will
be tamei; if the majority decides it is tahor it will
be tahor.

In a different Midrash we find that in fact Moshe was taught the principles, but not each and every
application of them.

3. Midrash Tanchuma, Ki Tisa 16 — Moshe was taught the general principles of how to apply the
Torah to any situation that might arise in the future.

Did Moshe really learn the entire Torah (from (N 2PN) 210 NOTY T TS S99 59099 ...
God)? But, as the verse attests, “its breadth is 74955 75 20559 2559 NON T PING FOTIN
wider than the Earth,” (i.e., it is not humanly LN J7 N D95 L) 17190 TN b

possible)?! Rather, God taught Moshe all

the principles for the halachah, as it states,
“kechaloto, [lit.: when he finished speaking with
him],” (Shemot 31:18). [This is a play on words,
since this word appears similar to the word
“k’lal,” which means a general rule.]

0N 9275 17550 s

4. Rabbi Yosef Albo, Sefer Ha’ikarim 3:23 — The Torah received by Moshe contained the general
principles to be applied by future Sages to new situations as they arose.

It is impossible that the Torah would have 1DINI bW 1AM D AN IR TWOR R
been given in complete form, suitable for every DWINNDT DI 05 .00t 953 PEDmY
generation, because new situations of human DOYDIT DT DWOWHD  DWINT WS T

interaction and modes of conduct are constantly
arising and they are too vast in scope to be
included in any one book. Therefore, at Sinai
Moshe was taught the general principles orally,
things that are hinted to briefly in the Written
Torah, so that the Sages of each generation would
be able to extract the newly needed details of

mwnb 130319 5,700 o5 wn TND D31 o
15,733 MNA 1 0251 03T D Sy rpa
DI N NT D22 DBOMTINEY DT Sy
Kakvainigtaly

practical halachah.
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We could say then that what was passed down as the Oral Law was not just a body of law — it was a
system of law. The methodology borne out of the principles of the Oral Law — the application of its rules of
interpretation, its nuanced analysis of the Torah’s language, and its unique form of logic — made it possible
for those with mastery of the tradition to legislate Torah law.

PART C. THE TORAH IS NO LONGER IN HEAVEN

Although the Torah was given by God in its perfect form, He attached with it a human system developed
and maintained by people. This system would be maintained without the benefit of prophecy or Divine
revelation. The halachah in practice is decided by human beings with their human intellect. In fact, even
were the Sages to err in interpreting the Torah’s intentions, their decision would be binding according to
the halachah until the Sages themselves discovered their error. In Talmudic terms, the Torah is no longer in
Heaven!

1. Bava Metzia 59b — The Torah is in the responsible hands of the Sages.

On that day Rabbi Eliezer presented countless AN 5 910N 037 W DY NG NI
arguments to prove that he was correct, but [the 95 O DD TN .. PP K9 DDA
Sages] did not accept them...[Finally] he said to 5 FTANT D10 113 FFINSY YO DO 1 SFaD

them, “If the halachah is as I say, it will be proven 37 Ty DR D33 1D FI5 8 SEN Db

NI DA RS (3%5 0°927) IR PO 5P v
SN IO 930 P92 029 IR N DM 8D N

from Heaven!” A Heavenly Voice pronounced:
“What do you want from Rabbi Eliezer; the

Halachah agrees with his opinion in all matters!”
Rabbi Yehoshua then rose to his full height 213031200 NP 13D PP N PN 2D 2

and proclaimed: “The Torah states, ‘It is not in TASWN MM D37 MR (3230 Pw) TN D

Heaven’ (Devarim 30:12).” What is meant by this N2 TP T2V OND D TN WPOND n3°37
verse? Rabbi Yirmiyah said, “It means that once 233 ONISI I3 NMRI IR T NP 72 TN NOpw
the Torah was given at Mount Sinai, we pay no

attention to Heavenly Voices. You [God] already

wrote at Mount Sinai, ‘Decisions follow the

majority [of the judges’] opinion’ (Shemot 23:2).”

Rabbi Natan met Eliyahu [the Prophet] and asked

him: What did the Blessed Holy One do at that

time? He replied, “He laughed and said, ‘My

children have overcome me, my children have

overcome me.”

You might infer from this that even when the Rabbis are wrong, they are still right, as if they have some
kind of infallibility clause. But that would be a superficial reading. The point is that the “system” is far more
important than any individual ruling; it is what protects the integrity of the Torah through the generations.
The primary will of God is that we follow the rules set by the Torah. (See Maharal, Be’er HaGolah #4.) And
whatever the Sages determine is in fact God’s will! (See the quote of Rabbeinu Nissim ben Yaakov, Derashot
HaRan #11 at the beginning of Section I.)

PART D. PRINCIPLES OF EXEGESIS AND TALMUDIC REASONING

The method of extrapolation of laws from the Torah using the rules of biblical interpretation is called derash.
The laws derived in this manner are called divrei sofrim — matters of Scribes. While these laws appear to

be created by the Sages, they are nevertheless the Word of God and possess the same authority as the laws
written explicitly in the Torah.
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As we noted in the second class in this series, Rambams third category of the Oral Torah are laws that the
Sages derive from the Torah using the rules of biblical exegesis.

1.

The third category includes laws extracted
through one of the rules of exegesis. ..

Rambam, Introduction to Commentary on the Mishnah — The rules of exegesis comprise the
Rambam’s third category of the Oral Torah.

ST DAND 1T DT O ROw PO

The principal thirteen rules of exegesis are described in the Midrash below.

2. Sifra la (translation from the Complete Artscroll Siddur, pp. 49-53) — There are thirteen main

rules of exegesis for deriving laws from the Torah.

Rabbi Yishmael says: Through thirteen rules is
the Torah elucidated: (1) Through kal va-chomer
— a conclusion inferred from a lenient law to a
strict one, and vice versa; (2) through gezeira
shavah — a tradition that similar words in different
contexts are meant to clarify one another; (3)
through a general principle derived from one
verse, and a general principle derived from two
verses; (4) through a general statement limited
by a specification; (5) through a specification
broadened by a general statement; (6) through

a general statement followed by a specification
followed, in turn, by another general statement
— you may only infer whatever is similar to

the specification; (7) when a general statement
requires a specification or a specification requires
a general statement to clarify its meaning;

(8) anything that was included in a general
statement, but was then singled out from the
general statement in order to teach something,
was not singled out only to teach about itself,
but to apply its teaching to the entire generality;
(9) anything that was included in a general
statement, but was then singled out to discuss

a provision similar to the general category, has
been singled out to be more lenient rather than
more severe; (10) anything that was included

in a general statement, but then was singled out
to discuss a provision not similar to the general
category, has been singled out both to be more
lenient and more severe; (11) anything that was
included in a general category, but was then
singled out to be treated as a new case, cannot be
returned to its general statement unless Scripture
returns it explicitly to its general statement; (12)
a matter elucidated from its context, or from the
following passage; (13) similarly, two passages
that contradict one another — until a third
passage comes to reconcile them.
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Additionally, Rabbi Yossi HaGalili composed a list of thirty-two rules of exegesis. One can find this list
printed as an appendix to the Talmud Bavli, tractate Brachot. The laws derived by exegesis have authority
equal to those written explicitly in the Torah.

3. Talmud Bavli, Sanhedrin 99a — Denial of the Sages’ interpretations of the Torah is tantamount
to denying the Divine origin of the Torah itself.

Even if someone agrees that the entire Torah is 1T YIN, DO 0 1210 55 99K 19ON)
of Divine origin but he denies one particular 9997 99 NI T - 3 T TN T S,
extrapolation, one particular kal va-chomer (a e

fortiori reasoning), or one particular gezeira
shavah (textual analogy), he is guilty of “despising
the word of God.”

4. Maharal, Be’er HaGolah 1 — Extrapolated laws are just as “Biblical” as the Torah text itself.

The Sages’ interpretations of the mitzvot of the 937 RIPIY 7N, TN M DHIM WD T
Torah are called “matters of Scribes.” This does ,7353 D3R T PR 555 NS PRY DD
not mean that these words originated with the 9377 5% IO 1 POV I IO NI TN 0

Sages. They are absolutely an integral part of the S S DMBID 13T NP AR LNEBA

Torah, and we are just as obligated in them as .

we are in the laws written explicitly in the Torah.
They are called “matters of the Scribes” only
because the Scribes, or Sages, taught us these
interpretations of the mitzvot.

Not all forms of derash (extrapolation) are based on the 13 hermeneutical principles. Many are based on
sensitivity to a nuance in the wording of the Torah.

5. Rabbi H. Chaim Schimmel, The Oral Torah, pp. 36-37 — The Sages had a tradition regarding
the linguistic rules of the Torah.

Derash is by definition an interpretation of a Biblical passage. It is, however, an interpretation which
may not be in accordance with the plain meaning of the passage. For example, the plain meaning

of the biblical verse, “Fathers shall not be put to death on account of children, nor shall children be
put to death on account of their fathers” (Devarim 24:16), is that people are not to be punished for
the transgressions of their fathers or those of their children. By means of derash, however, the Sages
(Sanhedrin 27b) derived from this verse that someone cannot testify for or against a close relative, as if
“on account of” meant “by the testimony of.” These interpretations do not necessarily follow the plain
meaning of Biblical passages nor even the rules of logic, but it is important to stress that they follow
real rules of construction and of language that the Sages received by tradition from Sinai.

Yet other laws derive from none of the categories mentioned so far. They are not explanations of Biblical
verses, they are not unwritten laws passed down from Sinai, and they are not derived through Biblical
exegesis. Rather, they are laws founded on principles of reasoning according to the astute minds of the Sages.

6. Rabbi Tzvi Hirsch Chajes, Mevo La-Talmud, Chapter 4 — Talmudic reasoning is on par with

exegesis.
We also find that there are many cases in the NO N D by;w T2 0003 a9 X Y
Oral Law that belong to none of the previously DTN YT 9PN 7930 77 7,030 WHN N3
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mentioned three categories (i.e. neither accepted
explanation, oral tradition from Sinai, nor
derash). Rather their basis is in the (Talmudic)
reasoning (sevara) by human intellect. These
laws also carry the same force as Biblical laws,
as is stated in the beginning of the tractate of
Zevachim (2a), “If you prefer I can derive the
law with Talmudic reasoning, or if you prefer I
can derive it from a verse.” We see therefore that
Talmudic reasoning is of equal weight to a verse.
That which originates in human reason or by
logical inference is as authoritative as that which
is derived from a verse, as if [that law] itselfl were
derived from a verse.

i. Exegesis

Shemah in the evening prayers.

THE SYSTEM OF HALACHAH VI
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PART E. EXAMPLES OF LAWS BASED ON EXEGESIS AND TALMUDIC REASONING

Below we see examples of laws derived by exegesis and Talmudic reasoning.

As we noted in the third class in this series, it is not always apparent whether a particular derash is actually
creating the law in question or if just comes to corroborate a previously known law, like the derivations

offered for pri etz hadar (fruit of a beautiful tree) referring to the etrog. To avoid this complication, here we
will cite a derash that (at least according to most commentators) is actually creative and not just supportive
of the law in question.

This particular derash is well known from its presence in the Passover Haggadah. It discusses the mitzvah

to recall the Exodus from Egypt, which we fulfill daily when we recite the third paragraph of the “Shemah”
prayer. A Mishnah cites that there had been a dispute as to whether or not this mitzvah only applies during
the day, when we recite Shemah in the morning prayers, or whether it also applies at night, when we recite

Mishnah, Brachot 1:5 — The obligation to recite the third paragraph of Shemah in order to
fulfill the mitzvah to recall the Exodus is derived from the superfluous word “all.”

The Exodus from Egypt is to be mentioned [in
the Shemal] at nighttime. Said Rabbi Eleazar ben
Azariah: Behold I am about seventy years old,
and I was never worthy enough to prove that
the Exodus from Egypt must be mentioned at
nighttime — until ben-Zoma derived it. For it
says, “You will then remember the day you left
Egypt all the days of your life” (Devarim 16:3).
Had the text said just “the days of your life,” it
[“days”] would have meant only the daytime [to
the exclusion of nighttime]; but “all the days of
your life” comes to include the nighttime as well.
The Sages, however, say that “the days of your
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life” refers to this world; “all the days of your life”
comes to add the days of the Messiah as well.

ii. Talmudic Reasoning

The Sages of the Talmud sometimes derive the source of a law from Talmudic reasoning. As we saw above,
this is done when the reasoning is so compelling that it is as if it had actually been written in the Torah. In
the source below, the Talmud first offers a verse stating that the plaintiff is responsible for proving that the
defendant owes him money, i.e. that the defendant is innocent until proven guilty. But then the Talmud
challenges the need for a verse to prove this principle seeing as it is can be derived by way of reasoning.

1. Talmud Bavli, Bava Kamma 46b — It is logical that the burden of proof should rest upon the
plaintiff.

Rabbi Shmuel bar Nachmani stated: Whence can PS5 199900 NORIITS P33 23BMI 92 S5RIOY IR

we derive that the burden of proof falls on the W D137 5301 )T PR (IONIY 2N

plaintiff? It is said: “Whoever has a problem can NITOWN 39 75 DRI OTON NI WP DN
RS i L i =)

go to them [the Elders],” implying that it is up to
him to bring evidence before them. But Rav Ashi
demurred, saying: Do we really need a verse to
tell us this? Is it not logical that “the one who has
the pain goes to the doctor™

125 DN NIRD 1D RDT, NI N30 2Xp 0D S
INDN

The reasoning behind the demand that the plaintiff bring proof of damages is that since he is the one with
the problem, he must be the one to make the effort to rectify that problem. Rav Ashi’s statement, “the one
that has the pain,” means that in this sense the role of a judge is similar to that of a doctor — just as a patient
must point out his pain to the doctor and not simply make the doctor guess what is wrong with him, so too
must the plaintiff prove to the judge that the defendant caused him a loss (see Shitah Mikubetzet in the name
of Rabbi Yehonatan).

KEY THEMES OF SECTION III

7~ The Sages were much more than mere transmitters of a body of knowledge known as the Oral
Torah; they also discovered many of its laws through the principles taught to them from Sinai.

7= From the very outset God had conferred to the Sages tools for interpreting the Torah and
extrapolating new applications of the law in the future. They did so by means of interpretive rules
handed down from Sinai as well as by virtue of linguistic sensitivity acquired through training in
the Oral Torah.

7> Many details of the law were not openly determined at the time the Torah was given to Moshe.
Rather, it was left in the hands of the Sages of future generations to bring them to light.

7= God granted the Sages of each generation the authority to rule on matters of Torah law.
7~ When a halachic decision is made by someone qualified, that decision reflects God’s will. That is

not because a Rabbi cannot be wrong; he can. It means that God wants us to apply our intellects
and follow the rules that the Torah itself laid out for applying its laws. That is God’s higher will.
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7 God has ensured that we will always have a way of knowing His will. That is what we call
Halachah.

7= Although the Torah was given by God in its perfect form, He set it up with a human system
developed and maintained by people, without the benefit of prophecy or Divine revelation; in
Talmudic terms, the Torah is no longer in Heaven.

SECTION IV. THE SAGES AS LEGISLATORS OF RABBINIC
LAW AND DECREES

Besides their role as transmitters of the Oral Torah, the Sages also had the authority and mandate to institute
their own laws. Here we will explore the different types of rabbinical law, and their motives and justification.
We will also explore some of the limits placed on the Sages when instituting new laws.

PART A. THE MANDATE TO LEGISLATE RABBINIC LAWS AND DECREES

From where did the Sages receive the authority to legislate new laws above and beyond what the Torah
already commanded? As we will see, the Torah itself empowers the Sages and rabbis to legislate laws, and
instructs the Jewish people to listen to their enactments. This legislative ability is derived in the context

of the rabbis’ establishment of the festival of Chanukah. The Talmud asks which blessing is recited upon
lighting the Menorah? After answering with the words, “...[God] has commanded us to kindle a Chanukah
lamp,” the Talmud effectively exclaims, how can God have commanded this mitzvah when it was established
1,100 years after the giving of the Torah, and 150 years following the close of prophecy!

It should be noted, however, that since the closing of the Talmud no one has had the necessary authority
to establish new laws binding on the entire Jewish people. Local rabbis and halachic decision-makers
issue binding rulings for their own constituencies only, not for the whole nation. The reasons for this and
the process by which it works will be explored in depth in “The System of Halachah — VIII: The Halachic
Process.”

1. Shabbat 23a — There are two Torah verses that empower the rabbis with the authority to
establish laws.

Rabbi Hiya bar Ashi said in the name of Rav: oM 5w 9 P’L)'WDTI 99 9N N 93 N 39 9N
When someone kindles the Chanukah lamp PIMZIED BLTR WK I3 27131 KD .. 3D T
he must recite a blessing...What blessing does TN NN 37 2018 1 .90A S 93 22570 e

he recite? He recites, “...Who has sanctified

us with His commandments and commanded

us to kindle a Chanukah lamp.” Where did

He command this to us? Rabbi Avya cited [the
verse|: “You must not swerve from the words that
the judges tell you...” [Devarim 17:11]. Rabbi
Nechemiah cited: “Ask your father and he will
relate it to you, your elders and they will tell you”
[Devarim 32:7].

D°937) 9N T 37900 85 (NP D937)
T2 NN TIPY TT TAN DN (3:25

Therefore, the festival of Chanukah itself intrinsically testifies to rabbinic authority.
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2. Rambam, Hilchot Mamrim 1:2 — The Torah empowers the rabbis to legislate law; likewise, it
commands the Jewish people to obey their authority. (See full quote, above, Section II, Part A.)

Whoever does not listen to the Sages’ authority IR TV N53 229 INTIID TR N D 55

transgresses the negative commandment of, “Do D"37T) SN P 75 1T TN 9377 1 0N KD
not stray right or left from the thing that they tell L

you” [Devarim 17:11]...

(See Chidushei Chatam Sofer, Talmud Bavli, Shabbat 23a, who explains the position of Rabbi Nechemiah,
“Ask your father...” in line with the Ramban: the specific source which empowers the rabbis to make
enactments to protect the Torah are based on Devarim 17:11, whereas the ability to establish new rabbinic
laws, such as Chanukah, is based on Devarim 32:7.)

The fact that the Torah itself directs us to the listen to the rulings of the rabbis shows that God Himself
endorses their enactments.

3. Midrash Tanchuma, Parashat Naso 29 — God agrees with the words of the Sages.

A person must not say, “I will not observe the T IPNY 59N DDt 11810 DD PN DTN TN NS
mitzvot instituted by the Sages because they 515 PR DA PN 13 7490 DD TN TN
are not sourced in the Torah.” God says to such NI PEYEI PR DYDY DI 5 5 KON T

people, “My children, you must not say such a
thing! You must fulfill everything that they decree
for you, as the verse states, ‘You must act in
accordance with the directives that they instruct
you’ (Devarim 17:11). Why? Because I endorse
their enactments.”

R T WR AMNTD By Wt (8% ©737T)
D990 N D37 By ANY

4. Mabharal, Be’er HaGolah 1 — Just as there are laws not written in the Torah but delegated to
the realm of nature, so too there are laws delegated to man to reveal and promulgate.

Something that can be thought of only through OB W NN IS »pbx 5o RIS 9375
God’s wisdom must be commanded by God, PN W 7D PR Do WRY 93T, 190 DY
but God arranged that the Sages would rule on Sisb W TR M5 YAt TTOw 1D Do

matters that do not require God’s wisdom. This DR PO N TR D T oY
is akin to the way He arranged for nature to

follow its course. Through these two (Torah and
rabbinical laws), man can come to perfection.

5. Rabbi Elchonon Wasserman, Kuntres Divrei Sofrim, Sections 17-18 — The Sages’ institutions
are expressions of God’s will!

When the Sages instituted mitzvot and imposed YT 000 1193 DY PRI IR 503 ..
prohibitions, they aligned their minds with TPIIT TS PO NN B O Ay To
the will of God...This is the reason that we are YIDT TSR 1MW 1189 T PEYE BN Y

obligated to obey their institutions. By doing so,
we fulfill God’s Will, since it agrees with their
decisions.

Rlaiva bl
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PART B. TYPES OF RABBINIC LAW AND DECREES

As discussed in the second class in this series regarding the content of the Oral Torah, there are essentially
two types of rabbinical legislation: gezeirot and takanot.

i. Gezeirot (Decrees)

The Sages instituted laws to protect people from coming to a situation in which they would desecrate Biblical
laws.

1. Rambam, Introduction to Commentary on the Mishnah — One of the areas of Oral Torah
includes rabbinical amendments to distance people from transgressing Torah law.

The fourth category encompasses laws that the DOPOM DON2IT BN M 177090200 anm
Prophets and Sages instituted throughout the A5 2D Y5 TS W T 553
generations as a “protective fence” for the Torah’s

laws.

A classic example of this is the rabbinical institution forbidding the consumption of chicken with milk,
which is designed to protect people from transgressing the Biblical prohibition of eating milk with meat.

2. Rambam, Hilchot Ma’achalot Asurot 2:9 — The prohibition of eating chicken with milk is
based on the possibility that people might err in their interpretation of the Torah’s laws.

[The Torah prohibits only the meat of a domestic 19N T3 35 ran 95m3 P3N TR W31
mammal cooked with the milk of a domestic 971 9w s 70 T 1 T9ON MON
mammal.] The meat of a wild mammal or of fowl KO 79 D910 P13 THYINT TIOR3

is not prohibited by the Torah, not when cooked

S0 5w 35Ma W 0RO NI DY WD
with the milk of a wild mammal nor if cooked

IR TN SO ADM D T D 1DON
705 wian 1N 25M3 T XON 200 Ywn PN
25ma w2 5o 1oN

with the milk of a domestic mammal. Therefore,
it is permissible to cook these combinations and
to benefit from the cooked product.

Based on a rabbinical institution, it is forbidden
to eat such combinations of foods. This prevents
people from making a mistake and transgressing
the Torah’s prohibition of “meat and milk.” [If
these combinations were permitted] people
might permit themselves to eat the meat of

a domestic mammal cooked with milk of a
domestic mammal, saying that the Torah forbids
only a goat’s meat cooked with its mother’s milk.
Therefore they forbade all types of meat with all
types of milk.

ii. Takanot (Institutions)

The Sages also enacted institutions that go beyond safeguarding the letter of Biblical Law; these enactments
ensure that society functions in accord with the spirit of that law as well. In his work, Melechet Machshevet,
Rabbi Nachman Shlomo Greenspan enumerates four distinct categories of rabbinical institutions.
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3. Rabbi Nachman Shlomo Greenspan, Melechet Machshevet, pg. 135 — There are four
categories of rabbinical institutions.

There is a variety of institutions aimed at PORY , TPAVYM TR DS YAV NP
ensuring better functioning [of Jewish society]. X2V PN 059521 D DM, DRI IDRY
We find four categories of such institutions: DMBINDT DY BT DYMA DNRN YN
religious, national, familial, and social. =M YA SEE YA

4. Ibid. — Rabbinical institutions to strengthen religious life.
The religious enactments include all those NI NP 55 Mor N 070 00 Dmpvnb
instituted by the prophets and Sages of each DN 71 IS 7D T T S52 DO DNV
generation to strengthen and purify the people’s by MIEPIIY MR 1R 1D, DTN WD W
spiritual strivings, such as public Torah readings, IN'Y 27D BN T T
instituted by Moshe and Ezra (Bava Kama 82a).

5. Ibid. — Rabbinical institutions commemorating events of national significance.
The enactments concerning national life include PRI 55 MW DYHINDT WM DNRNR
all those mitzvot instituted by the Sages to DU MYTNRDT N5 NP PITT NS
commemorate important events in our nation’s SWE TIYRTY DTN 11 %9973 YD WPNY
long hz;tory’ esie“a&yl thelin}sltagcef Wher(li Gﬁdh IPIYN N3 DN 591 DD , AR WD, 11 15
rescued us, such as Chanu a, , Purim, and a the (279 3 1w N)
dates recorded in Megillat Ta’anit (see Shabbat
13b).

6. Ibid. — Rabbinical institutions designed to strengthen family life.
Those enactments whose purpose is to improve SHOWNT 1M NS NS OPSNY D’JWPﬂb
family life include those instituted to strengthen R AR IBWH 25 7D MR PN MDD
and improve the marital bond, such as the 712 NEPOY AN N0 TN
institution of the ketubah (marriage contract).

7. 1Ibid. — Rabbinical institutions to facilitate the functioning of society.
The enactments instituted for the sake of DY DYAS N K0T DRI0BY D3N 5N
improving society include all the rules of debt iaieln)inBalunbRite mBeiliamisiaBathimiar bD oMY
collecting and the judicature of claims between W

plaintiffs and defendants.

PART C. THE PARAMETERS OF THE SAGES’ AUTHORITY OVER TORAH LAW

The authority of the Sages sometimes usurps the authority of the Torah itself when they felt it necessary to

protect Torah law.

1. Yevamot 90a. The Sages are empowered to forbid us from performing a mitzvah of the Torah.
The end result is that the Sages forbade the DN 19981 09 A YON Nyrstarhiiehie!
consumption of the meat [of the sacrifice] while D5y DO DN TSN DA 993 W
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the Torah commands us that the meat be eaten. 355 9D1 LLINY Ty ORY AR DN DD
He explained that the Sages are empowered to T3 YT ONY 2

override the Torah’s command in a passive form
[by demanding that the action of eating not be
performed]. Regarding the mitzvot of shofar
and lulav [where the Sages have decreed that
when the festival occurs on Shabbat we may
not perform the mitzvot, and the Sages have
this right] also because they are empowered to
override the Torah’s command in a passive form.

i. The Prohibition of Adding to or Subtracting from the Torah

One might think that the Sages are forbidden from adding man-made mitzvot or prohibitions, since the
Torah prohibits “adding” to its mitzvot.

1. Devarim 4:2 — One must not add to the mitzvot of the Torah or subtract from them.

Do not add to what I command you and do WA K21 DININ MR DN WK 1377 5 1000 8D
not subtract from it, so that you will observe all M NN WK DITON P MSH DN S 1w
the commandments of God your Master that I 090N

command you.

2. Devarim 13:1 — The Torah repeats the prohibition of adding and subtracting.

You must carefully observe all that I command 19 IR DOON TIRH MIN TN 9375 55 N
you. Do not add to it and do not subtract from it. 1 99307 K91 15y Aon 8D My

ii. Defining this Prohibition
What is meant by adding to the Torah’ laws?

3. Sifri ad loc. — The Torah meant adding on to an existing mitzvah.

From where do we know that it is forbidden to POMD PRI IPRINT 5135155 5y PO PRY 13D
add to (the four species of) the lulav or to (the 30 Y 85 YRy el N5 5 I
number of strings in) tzitzit, or to use less than

the prescribed number? This is what the verse

teaches, “Do not add to it and do not subtract

from it.”

iii. The Torah Wants Rabbinical Institutions

The Torah instructs the Sages of all generations to institute laws to protect the Torah’s laws. If so, it must be
that such institutions do not violate the prohibition of adding to the Torah.
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4. Vayikra 18:30 — God commands the Sages to guard His commandments.

And you shall guard My prohibitions so that you DO MR MY 153 s NN DALY

will not commit any of the abominable practices :D°TON ‘TN DT INDDA KDY DIIE5 WY TN
that were done before you, and so that you will

not become defiled by them. I am God your
Master.

5. Yevamot 21a — The Sages were instructed by the Torah itself to institute protective
amendments.

“And you shall guard My prohibitions” (Leviticus STDWRD DD WY NN BN DRREe
18:30) — meaning, make preventive measures to

guard My prohibitions.

6. Rabbi Shmuel ben Aderet (Rashba), Commentary to Rosh Hashanah 16a — The prohibition of
adding to the Torah applies to individuals, not to the Sages acting on behalf of the nation.

The prohibition of adding to the Torah applies T3 KON DI 53 DI RINT DO 1IN 85T ...
to things that individual people add on their 1993 DI 17D 1D MY YT OV NI
own initiative, like adding a blessing to Birkat IR0 PISAI A0 VWA [ 133 N o

Kohanim or sleeping in the sukkah for an eighth b 18D PN TS5 WO DM TP Taa SaN

ST R MO D DY 70 TR 9307 70

Dw MISH T N D W oY RIT T YT

742 97185 55 X9BX L..173 PO Pawn 3T

, JT3 I PERN P

day, intending it to be a mitzvah...But when the
Sages instituted commandments out of necessity,
this is not an infringement on the prohibition

to add to the Torah. The Torah itself states, “you
must obey the instructions that they instruct you’
(Devarim 17:8). This must be so, since in our
times there is a rabbinically-ordained mitzvah

to eat and sleep in the sukkah on the eighth
day...It must be that whenever it is necessary,
the rabbinical court may institute and add to the
mitzvot.

iv. The Prohibition is to Present Rabbinical Law as Biblical

The prohibition against adding to the Torah applies only to adding a law as if it were a Biblical mitzvah.

7. Ramban, Commentary to Devarim 4:2 — Rabbinical institutions must not be recognized as
Biblical laws.

Whatever the Sages instituted as a protective O T8 NI L..TT DD DI BRI

measure. . .is itself a fulfillment of the Torah’s DI IR T T DI DY Y 253,30
commandments, but it must be clear that the M2 AR

law is merely a protective amendment and not a
command stated by God in the Torah.

The System of Halachah - Jewish Law 26



THE SYSTEM OF HALACHAH VI

KEY THEMES OF SECTION 1V

7~ Aside from the laws which the Sages extrapolated from the Torah, they also created a new body of
Rabbinic law, instituting protective measures for the maintenance of the letter of the Torah’s laws
and ensuring that society would function according to its spirit as well.

7= Here too the Sages derived their authority from the Torah itself, which gives them a mandate to
create new laws.

7~ In doing so they were not illegally adding to the Torah but rather furthering its cause. The laws
which they created reflect God’s will just as much as those derived from the Torah or written there
explicitly.

CLASS SUMMARY:

HOW RELIABLE WERE THE SAGES TO TRANSMIT THE ORAL TORAH ACCURATELY? WHAT
ARE THEIR QUALIFICATIONS?

A chain is only as strong as its weakest link. Regarding the transmission of the Oral Torah, there were no
weak links. The qualifications for becoming an authorized link in this chain, a transmitter of the Oral Torah,
were extremely high. Scholarly erudition, outstanding personal character and integrity were all required.

Such Torah scholars have to be fully committed to the observance of Jewish law in all its details.

By virtue of all these characteristics, these Torah scholars received a special gift of Divine assistance to master
the Torah’s wisdom.

WHAT EMPOWERED THE SAGES TO INTERPRET AND APPLY THE LAWS OF THE TORAH THE
WAY THEY DID?

It is clear from the Written Torah itself that God placed tools for interpreting the Torah in the hands of the
Sages, enabling them to bring new rabbinic laws into existence in the future. They did so by means of rules
of Biblical exegesis handed down from Sinai as well as by virtue of linguistic sensitivity acquired through
training in the Oral Torah. Many such Biblical laws were discovered by the Sages of generations long after the
Torah was given.

BY WHAT RIGHT DID THE SAGES CREATE NEW LEGISLATION? WHY ARE RABBINIC LAWS
BINDING?

The Torah authorized the Sages to institute laws to protect the observance or the spirit of the Torah. In doing
so they were not only acting with God’s permission but actually revealing His will.
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FURTHER READING:

H. Chaim Schimmel, The Oral Torah, pp. 36-49, 59-77, 166-173

Rabbi Avraham Edelstein, The Oral Law, www.nerleelef.com/books/orallaw.pdf, Chapters C, D, E G

Yonatan Kolatch, Masters of the Word, Volume 1, Chapter 2

Zvi Lampel, The Dynamics of Dispute, Chapter 5. See also his discussion of the Tractate Menuchot 29b when
Moshe Rabeinu was distressed by Rabbi Akiva explaining the Taggim on the letters of the Sefer Torah —a

halachah leMoshe Mi’Sinai.
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