~ THE SYSTEM OF HALACHAH — VIII ~

The Halachic Process

n the first two classes in the Morasha series on the System of halachah, we learned

how Jewish Law is built upon the Divine revelation of both the Written Torah and
Oral Torah beginning on Mount Sinai, continuing through the prophets until the
Second Temple. In the next five classes in this series, we saw how the Sages and rabbis
served as the carriers, interpreters and legislators of Jewish law, carefully transmitting
the Torah from generation to generation until today.

Now, in this final class in the System of Halacha series, we will explore the nature of
the halachic process itself. When a Jew today asks a question of a competent authority
in Jewish law, what stands behind the answer he or she is given? We will further
examine key stages, rabbis and legal codifications that have developed throughout the
chain of Torah transmission, as discussed in the fifth System of Halacha class. We will
thus gain insight into the underpinnings and dynamics of the halachic process.

Finally, we will illustrate the halachic process by looking at a typical example, namely,
the contemporary question on whether one can fulfill the mitzvah of bikur cholim
(visiting the sick) via the telephone, email, or Skype.

This class will address the following questions:

#  On what authority do contemporary rabbis make halachic decisions?

@ How is it that the Talmud is central to Jewish law, but it is not possible to derive
halachah directly from it?

@ What was the impact of post-Talmudic and Medieval Jewish scholars on the
system of Jewish law?

2 How did the Shulchan Aruch, the most widely accepted code of Jewish law,
come to be written, and why is it so authoritative?
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Class Outline:

Section . The Stages of Halachah
Part A. Talmud — The Backbone of halachah
Part B. Rishonim (Early Authorities) — Commentary, Codification, and
Responsa
Part C. The Shulchan Aruch and the Acharonim (Later Authorities)
Part D. Contemporary Poskim (Halachic Decision Makers)

Section 1I. Sample Halachic Process: Visiting the Sick
Part A. Biblical Sources
Part B. Talmudic Analysis
Part C. Clarification by the Rishonim
Part D. Codification by the Acharonim
Part E. Contemporary Applications

SECTION I. THE STAGES OF HALACHAH

In this section we will explore the historical development of the system of halachah that we have today.
Starting with the ratification of the Talmud, we will then move on to explore the unique contributions of the
Rishonim (Medieval authorities). Then we will explain how the Shulchan Aruch came to be written and what
its relationship is to the writings that preceded it. Finally, we will attempt to understand the thought process
of a contemporary Posek (halachic decision maker) and how one rises to such a stature.

PART A. TALMUD - THE BACKBONE OF HALACHAH

While the Torah grants authority to the rabbis of each generation, it would be overly simplistic to assume
that every scholar is an island unto himself. The Oral Law has developed in stages throughout Jewish
history. Starting with the Mishnah and the Talmud, then the Rishonim and Shulchan Aruch, each phase has
established binding precedents for those that follow.

The first point of departure for any halachic inquiry is the Talmud. The historical circumstances in which
it was written and the consensus that developed around it invest the Talmud with the ultimate authority in
Jewish law. We shall see, though, that while the Talmud is the first word in halachah, it is not the last.

1. Rashi to Bava Metzia 33b — The Mishnah is the edition of the Oral Torah as finalized by Rabbi
Yehudah Hanassi together with all the Torah scholars of his time.
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the scholars in the Land of Israel. Until his days
the [text of the] tractates (of the Mishnah) had
not yet been finalized. Instead, each scholar
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studied whatever version he heard from a greater
scholar and he would note, “I heard this halachah
from Rabbi so-and-so.”

At this convention, each one contributed what
he had heard, and they carefully clarified the
basis of each halachic dispute and which opinion
should be followed. They edited each tractate
and arranged those dealing with property laws
in one unit, those dealing with levirate marriages
in another, and those dealing with sacrifices in
another. In many cases, Rabbi Yehudah HaNassi
concurred with a minority opinion and recorded
it as universally accepted so that the coming
generations would follow it. That is why the
Talmud states: there is no greater level of Torah
study than paying attention to the details in the
text of the Mishnah.
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2. Sefer Mitzvot Gedolot, Introduction to Negative Commandments — The Talmud is also a

product of consensus, composed in a time of relative calm.

After [the writing of the Mishnah], the Jews were
subjected to terrible persecution. The Sages were
dispersed, their intellectual capacities became
limited, and their questions about the Mishnah
grew to be increasingly difficult to resolve. The
Amora’im [Sages of the Talmudic era] — Rav in
Babylonia and Rav Yochanan in Israel, as well

as their students after them — arose and clarified
the meanings of the Mishnah and the rationale
behind the disparate views presented therein.

As time passed, the people spread throughout
the world, and the Sages of each land were not
able to find common ground in explaining the
Mishnah. Finally, Rav Ashi arose 358 years after
the destruction of the Temple...

Rav Ashi was the head of the yeshivot in the
exiled Jewish community. Since the time of
Rebbe [Yehudah HaNasi], no other individual
had enjoyed such a combination of enormous
material wealth and Torah erudition (Sanhedrin
36a, Gittin 59a). God gave him favor in the
eyes of the Persian king, [enabling him] to
convene all the Sages of Israel from each country,
and they compiled the certified explanation

of the Mishnah. This is what is called the
Babylonian Talmud, and it was composed with
the unanimous consent of all the Sages of that
generation.
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Political conditions were favorable in Israel, allowing the composition of the Mishnah, and again stable in

Babylon during the years just prior to the creation of the Talmud. These periods of relative stability enabled
massive conventions in which the world’s recognized Torah scholars were able to compare notes and make
decisions. Since these conventions were so comprehensive and exhaustive, their decisions became absolutely

binding. From then on, no scholar could disagree with a ruling found in the Mishnah or the Talmud.

3. Rabbi Yosef Karo, Kesef Mishneh, Hilchot Mamrim 2:1 — Scholars of post-Talmudic times

cannot disagree with the Talmud.

It is possible to say that the scholars decided that
once the Mishnah was completed the scholars

of future generations would have no authority

to disagree with the earlier generations [who
authored the Mishnah]. Likewise, once the

Talmud was completed, no one was authorized to

disagree with it.
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Aside from the universal acceptance of the Talmud and the ratification of its laws, there is another reason

why it is so authoritative. With the downslide of Torah knowledge that necessitated the publication of the
Oral Law also came a wide chasm in our intellectual abilities to dispute the rulings of earlier generations.

4. Rambam, Introduction to Mishneh Torah — After the Talmud was published, no rabbinical
authority can legislate any new law binding on the entire nation.

Ravina, Rav Ashi and their colleagues were the
last of the Sages of Israel who transmitted the
Torah in its entirety to the following generation
and who had the authority to institute rabbinical
laws and restrictions on the entire nation of
Israel, wherever they may live. After the time of
Rav Ashi’s convention in which they compiled
the final version of the Talmud and [after] its
final editing by his son, the Jewish people were
scattered to countries in all directions, reaching
the far corners of the world and remote islands.
War erupted in the world, making travel
dangerous and erratic. As a result, in-depth
Torah study was diminished. The Jewish people
no longer gathered by the thousands and tens
of thousands in the yeshivot as they had done
previously. Only individuals in each city, the few
who sensed God’s calling, studied the Torah,
delving into the compositions of those earlier
Sages and gaining knowledge of the halachah.

After the final editing of the Talmud, if any
rabbinical court in any city legislated a new
directive or restriction for the Jews under their
jurisdiction, in their city or in a number of cities,
that new halachah did not become incumbent
upon all the nation of Israel, because of the great
distance between communities and the difficulty
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of travel. Since that court is 2 minor court (the
Sanhedrin of seventy-one had ceased to exist
many years before the Talmud was published),

it could not impose its authority on any other
community. Likewise, if any scholar were to
interpret the halachah in a novel way, and those
who come after him would find that it contradicts
the written Talmud, that interpretation is rejected
in favor of one that agrees with the Talmud,
whether it be an earlier scholar or later one. ..

However, the Jewish people are required to
follow every halachah contained in the Talmud.
Each community is obligated to follow all the
customs, decrees and enactments found in the
Talmud, since these rules were originally agreed
upon by the entire nation of Israel.
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5. Rabbi Avraham Yeshaya Karelitz, Kovetz Igrot Chazon Ish, Volume II, Chapter 24 — The

people who came after the publication of the Talmud realized that they could not challenge it.

The truth of the matter is that the generation
following the Mishnah[’s creation] experienced
a dramatic decline in scholarship. The people
realized without a doubt that the earlier scholars
were invariably correct. Since they recognized
that they would not possibly match the
knowledge of the truth as did the Tannaim before
them, [they realized] that they had no authority
to disagree with them. Their Torah study was
aimed at understanding the teachings of the
Tannaim who preceded them.

The Sages of the Talmud regularly rejected the
opinion of any Amora if it was discovered that he
was unaware that a Tanna disagreed with him.
The only exception was Rav [Rabbi Abba Arichal
on account of his exceptional brilliance. All their
conclusions were reached with Divine guidance
and the experience of Divine Inspiration. God
concurred with their rulings as stated in Bava
Metzia 86a, “Rebbe (Rabbi Yehudah HaNassi) and
Rabbi Natan closed the era of the Mishnah.” The
same occurred when the Talmud was finalized,
as it states, “Ravina and Rav Ashi are the final
decision makers of Talmudic law.”

When the Rabbi (Rabbi Yosef Karo - Kesef
Mishnah) asserted that the Sages have
subordinated themselves to the authority of the
Mishnah and Talmud, it is not simply out of
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goodwill or as a favor to those Sages, but it is in
recognition of the truth. How could we follow
our own opinion when we know well that our
own intelligence is lacking and that the truth is
not with us? Can we dare oppose the decisions of
the Sages?

The fact is that the entire Torah was given at oAb T ORI P03 ST 59 KOT AN
Sinai — even the halachot yet to be discovered by TN MW T TP DRI WA PRY D
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the Torah is alluded to somewhere in the words DWW N3310 R332 DNTD
of the Tannaim. The secrets contained in the

future scholars. The Tannaim rediscovered what
had been forgotten, but up to the time of Rebbe
not everything had been revealed. By the time
the Mishnah was created, however, everything
that needed to be revealed had been revealed.

Mishnah were revealed somewhere between

the first generation of the Amoraim and the last
generation of the Amoraim. Our portion is only
what the Amoraim revealed to us. This was well-
known to them, as stated in that passage in Bava
Metzia.

All later codes and decisions are binding only insofar as they have a source in the Talmud.

6. Rabbi Yom-Tov Lipmann Heller, Tosafot Yom Tov, Shevi’it 4:10 — The Talmud is the measuring
rod of any halachic ruling.

Even though the Torah may be interpreted in DO DO DDA WIS T30 SN MHYNY
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however, we can only rely upon what the
Talmudic Sages said.

Aside from the prominence of the Talmud as a source of law, it should also be noted that the style of the
Talmud and the methodology it uses are the training ground for halachic reasoning. Study of the Talmud
teaches us how to think along halachic lines and as such it is crucial for any potential halachic decision
maker to master it [more on this below in Part D: Contemporary Poskim (Halachic Decision Makers)]

PART B. THE CONTRIBUTIONS OF THE GAONIM AND RISHONIM

Through the process of continual analysis of Talmudic precedents and logic and its application to newly
developed cases, the process of halachic decision making continued to develop even after the Talmud was
published. The history of halachic literature followed in stages.

1. Rabbi Aryeh Kaplan, Handbook of Jewish Thought, Volume 1, pp. 236-238 — After the closing
of the Talmud, the Gaonim carried on the unbroken tradition.

The main work of the Talmud came to an end with the death of Ravina in 4259 (499 CE). This
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initiated the period of the Savoraim (Rabbanan Savorai), who made some final edits and comments
to the Talmud and added a few passages of their own. The period of the Rabbanan Savorai lasted 90
years, until 4349 (589 CE). In some places, they wrote final decisions about halachot disputed in the
Talmud. Since the Savoraim headed academies including all the Sages of the time, their decisions are
as binding as those of the Talmud.

This was followed by the period of the Gaonim, which lasted until the death of Rav Hai Gaon in 4798
(1038 CE). A Gaon is the head of either of the great academies of Sura and Pumbadita in Babylonia,
which had been founded in Talmudic times and were still considered the centers of authority in all
matters of Torah law. To qualify, the Gaon had to have absolute mastery over the entire Talmud.

The decisions of the Gaonim were almost universally accepted. Therefore, they cannot be disputed by
any later authority without considerable proof.

While its authority cannot be disputed, the Talmud nevertheless was not written as an organized reference

book of laws. It is very difficult to extract practical halachah from it without complete mastery of it in its
entirety. This led over time to the eventual codification of Talmudic law in the Middle Ages by the Rambam
and others. The Sages of this later period, up to the publication of the Shulchan Aruch, are called the

Rishonim (First-Stage Scholars).

Ibid., pg. 238 — The Rishonim were the first to organize the legal rulings of the Talmud and
Gaonim.

As the great Babylonian academies diminished in stature, there ceased to be any formally
acknowledged world center of Torah authority. However, a number of summaries of halachic
decisions based on the Talmud and the rulings of the Gaonim were compiled by leading rabbis, and
they achieved almost universal recognition. Most noteworthy among these were the works of Rabbi
Yitzchak Alfasi (Rif; 1013-1103 CE), Rabbi Asher ben Yechiel (Rosh; 1250-1328 CE), as well as the
Mishnah Torah, or Yad HaChazakah, by Rambam (1135-1204 CE). The rabbis of this period are
known today as the Rishonim, the “earlier [Torah authorities].”

3. Rabbi Moshe Mizrahi, HaKeter Institute, Jerusalem — The roles of the Rif, Rashi and Rambam.

Of course, every word in the Talmud is necessary, but the lengthy back-and-forth discussions made it
difficult and cumbersome for all but the most advanced scholars. To remedy this, the leading Spanish
Torah scholar of his time, and maybe of all time, Rabbeinu Yitzchak Alfasi (Rif), wrote a condensed
version of the Talmud, leaving out all its discussions and giving the reader the conclusion and final
decisions. A student of both Rabeinu Nissim ben Yaakov and Rabeinu Chananel, Rav Alfasis work
became the prime source for halachah. Every halachic work produced since then has been influenced
by it, and it is printed together with every edition of the Talmud.

At the same time in France, Rabbeinu Shlomo ben Yitzchak, or as we know him “Rashi,” sought to
make the Talmud more accessible in a different manner. He composed a running commentary on

the entire Talmud, deciphering difficult words and explaining the Talmud’s discussions in a brief but
comprehensive manner. Almost all of his commentary is extant today, and it has become so basic and
popular that there is no longer such a thing as studying Talmud without Rashi’s commentary. Even
so, with few exceptions, Rashi did not give us his opinions about deciding the halachah where it is
disputed or undecided in the Talmud.

In the following century, another Spanish scholar, Rabbeinu Moshe ben Maimon, came up with a

revolutionary idea. He saw that the halachot were scattered haphazardly throughout the Talmud, so
that if someone wanted to master the halachot of Shabbat he would have to know tractates Bava Kama,
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Ketubot, Pesachim and others besides the basic tractate of Shabbat. So he began a ten-year project to
gather all the halachot found in the Talmud and organized them in a clear fashion. Also, taking into
account that the Jews no longer lived in Babylonia, he rewrote all the halachot of the entire Oral Torah,
taken from the two Talmuds and the responsa of the Gaonim, in clear, classic Hebrew, a language that
he expected Jews in all countries to understand. He named this work Mishneh Torah, which means the
“Repetition of the Torah.”

4. Rabbi Moshe Mizrahi, HaKeter Institute, Jerusalem — The roles of Rabbeinu Tam, Baalei
Tosafot, and other Rishonim.

Rambam’s French contemporary was a grandson of Rashi, Rabbeinu Yaakov ben Meir, otherwise
known as Rabbeinu Tam (the Torah describes our forefather Yaakov as a man who was tam — perfect).
He developed the system of comparing different passages of the Talmud to one another and resolving
all apparent contradictions. His followers continued developing this system, eventually creating a
wealth of literature commenting on the entire Talmud, called Tosafot — additions. Both Rashi’s running
commentary and the Tosafot eventually became part and parcel of the Talmud, all appearing on the
same pages. When the first printed Talmud was created, the standard already existed: The text of the
Talmud appears in the middle column of the page in square Hebrew characters, Rashi appears on the
inside column and Tosafot on the outside column, both in the unique Hebrew characters (“Rashi’s
script”) created for and used by the commentators.

Another contemporary of Rambam and Rabbeinu Tam was Rabbeinu Avraham ben David, who lived
in the region of Provence in southern France. He was an outspoken opponent of the positions of
Rabbeinu Yitzchak Alfasi and Rambam, and he wrote works challenging their halachic viewpoints.
Provence was the home of many prominent Rishonim, and most of their works reflect the enormous
influence of Rambam. In fact, they referred to the Mishneh Torah as the Urim Vetumim (the stone-clad
breastplate of the High Priest, which served as a means of communicating with God), as if it gave them
a direct communication with God, Who gave the Torah.

The Spanish Rishonim eventually combined the schools of Rabbeinu Yitzchak Alfasi and of the
Tosafot. This came to a climax with the appearance of Rabbeinu Asher ben Yechiel (Rosh), a German
scholar who had been a prime disciple of Rabbeinu Meir of Rothenberg, and who fled to Spain when
his mentor was imprisoned and held for ransom. He composed a monumental work on the Talmud,
formatted like the Rif but including all the opinions of the Tosafot and of the most prominent Spanish
Rishonim. His work appears in our printed Talmud after each tractate.

One of Rabbeinu Asher’s sons, Rabbeinu Yaakov (Ba’al HaTurim), found that the Rishonim up to that
point had written an entire library of Talmudic works. In many cases there were four, five, even ten or
more approaches to clarify passages in the Talmud. It was rare for the average person to have access
to all these handwritten works, much less be able to study and understand them and decide which to
follow in practice.

5. Rabbeinu Yaakov, Preface to Arba’ah Turim — Numerous opinions required a systemic
approach to organizing the halachah.
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tongues dumb. Our power of speech has been
taken from us, the wellsprings of our wisdom
have become plugged up. Our logic has become
confused, and disputes have increased. There
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is no halachah free of multiple opinions...Our
Rabbis taught that one should go to the wise man
so that he will teach...

Therefore, my thoughts moved me and got PR %335 DPY I 3PP MNPYI P oY
me thinking [about what to do]. I took upon D502 PN ... TTIDNI RI THIPN .OMDN
myself to examine the holy books and gain an 370 DRI WRII DI 3 ‘3 TopbR
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or three of the main teachings of the authors and
clarify them in a manner that would leave no
doubt.

6. Rabbi Moshe Mizrahi, HaKeter Institute, Jerusalem — The organization of the Arba’ah Turim.

Rabbeinu Yaakov first divided all practical halachah into four sections: a) Orach Chaim — an
individual’s obligations to serve God daily, weekly and on special occasions; b) Yoreh Deah — kosher
food and guidelines of marital relations and mourning; ¢c) Eben Ezra — marriage and divorce; d)
Choshen Mishpat — civil and financial law. He condensed all the major halachic opinions, organized
them into chapters and offered his final rulings.

This work — Arba’ah Turim, Four Columns — soon became the backbone of all halachic studies. Even
the Rishonim contemporary to Rabbeinu Yaakov referred to it in their works, and certainly those who
came afterward. Studying halachah, from then and until today, means to study the Arba’a Turim and
determine the opinion of Rabbeinu Yaakov.

There are two major differences between Rambam’s work and that of Rabbeinu Yaakov. The Mishneh
Torah expresses only Rambam’s opinion on all issues, whereas the Arba’ah Turim explains all the
major opinions. Also, the Mishneh Torah included all the halachot of all the Torah, including all those
mitzvot that apply only when the nation is at home in the Land of Israel and when the Beit Hamikdash
(The Temple) is standing and functioning. The Arba’ah Turim includes only those halachot that are in
practice during the era of our exile.

PART C. THE BEIT YOSEF AND SHULCHAN ARUCH

It turned out that studying the Arba’a Turim was not a simple matter. Although the Tur, as it is called, is a
comprehensive work, the material is presented succinctly, resulting in many ambiguities. Not only that, but
Rabbeinu Yaakov did not have access to many important compilations of the Rishonim, not to mention the
important works that were composed after his time.

Harav Yosef Karo was born in Spain in 1488 and was exiled along with his family during the Spanish
expulsion. The Karo family settled in Turkey, and young Rav Yosef wasted no time in mastering the Talmud
and its commentaries. He grew up to be a leading rabbi, and headed a group of elite, devout scholars who
devoted themselves entirely to the study of halachah and Torah ethics. Rav Karo led his followers to the
holy city of Safed, where he quickly became recognized as the leading Torah scholar among more than two
hundred outstanding scholars.

Aware of the problems inherent in the study of the Arba’a Turim, Rav Yosef Karo set out to remedy the
situation by composing a running commentary on that work, titled Beit Yosef. He had three goals in this
project: a) to explain each passage of the Arba’a Turim, presenting its sources and Rabbeinu Yaakov’s halachic
decisions; b) to collect all other opinions of the Rishonim pertinent to the halachah discussed in each

9 The System of Halachah - Jewish Law



THE SYSTEM OF HALACHAH VIII

chapter; and ¢) to issue an authoritative halachic ruling in every case, which may or may not concur with

Rabbeinu Yaakov’ rulings.

1.

Many, many years have passed. We have been
cast from vessel to vessel; we have been exiled
and exposed to terrible calamities one after the
other, until (because of our sins) we have reached
the point of “The wisdom of its wise men will be
lost” (Yeshayahu/Isaiah 29:14). The Torah has
not become like two Torahs — it has become like
innumerable Torahs because of the proliferation
of books that explain its laws and rules.

Therefore I, the least of all Israel’s masses, have
decided to author a book that will include all

the halachot in practice today, explaining their
sources in the Talmud and all the opinions of the
Poskim, without exception. I decided to base this
work on the Arba’ah Turim, since it already lists
the opinions of the majority of the Poskim.

Whoever will have this book will have each
passage of the Talmud laid out before him

with Rashi’s and Tosafots comments, besides

the halachic discussions of Rabbeinu Nissim,
Rabbeinu Yitzchak Alfasi, Rabbeinu Asher, the
Mordechai, the Rambam, etc. (some sixteen more
Poskim are listed) all fully explained.

Rav Yosef Karo’s Preface to the Beit Yosef — Rationale of Rav Yosef Karo to write the Beit
Yosef.
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Rav Yosef Karo set forth a system with which to arrive at his halachic rulings. Of all the Rishonim, he set

Rabbeinu Yitzchak Alfasi (Rif), Rambam and Rabbeinu Asher (Rosh) as head-and-shoulders above all
others. Their rulings are far more authoritative than those of the others. Wherever all three agreed, that is
the halachah hands-down. Wherever two agreed and the third did not, the halachah follows the opinion of
the two. However, there are plenty of exceptions to this rule, especially when the latter Rishonim concurred
almost unanimously against these three in favor of the opinion of, for example, Rabbeinu Tam.

2.

The Household of Yisrael depends upon the
halachic rulings of the three pillars of halachic
decision — Rabbeinu Yitzchak Alfasi (Rif),
Rambam and Rabbeinu Asher (Rosh). I have
decided that wherever two of these Poskim agree,
we are to rule accordingly except for a number of
places where all or at least most of Israel’s Torah
Sages disagree with that ruling and it has become
commonplace to rule otherwise. Wherever one
of the three pillars did not reveal his opinion and
the other two disagree on the matter, we have

The System of Halachah - Jewish Law 10

Ibid. — The Beit Yosef’s (and Shulchan Aruch’s) Method of Psak Halacha
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the Ramban, Rashba, Ran, Mordechai and Sefer
Mitzvot Gedolot to refer to. We will follow the
path blazed for us by these giants of spirit.

T ... 71990 PIDD 19 1217 W TN YT 9N D T8
LWon 005 YT OR 7P Mo R T

This system is the most logical way to avoid
pitfalls and paves the path toward serving the
King.

After completing the Beit Yosef, Rav Karo wrote the Shulchan Aruch, a shorter work containing the

conclusions of his halachic decisions. In the introduction to the Shulchan Aruch, Rav Karo writes that he
hopes that every Jew will be able to study the compendium and become fully knowledgeable of all Jewish
law. The Shulchan Aruch became the ultimate code of halachah, the most comprehensive and authoritative

collection of halachic rulings ever published.

3.

Harav Moshe Chagiz in responsa Halachot Ketanot (#182): In particular for Jews of the
Middle East or wherever communities of the Spanish exile had re-established themselves,
Rav Yosef Karo was accepted as the halachic authority, just as Rabbi Yehudah Hanasi had been
accepted by the entire Jewish nation after he composed the Mishnah.

I have a tradition from my grandfather, Harav
Moshe Galanti, that throughout the Land of
Israel and all the Oriental cities of Babylon, Syria,

DN I D33 1000 SUWONIT 3Pt a0 P3P
12D DM TIND PN 33 A Y 50
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Turkey and Egypt, the people have accepted, for
themselves and for their descendants, the rulings
of our master, Harav Yosef Karo. I also heard him
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say that during his lifetime the Torah giants of
Safed renewed this commitment to bide by the
rulings of our master. Whatever he ruled is the
final word.

In northern Europe, however, the leading rabbis were not that quick to accept Rav Karo’s Shulchan Aruch.
The Jews of Germany and Poland had established their own traditions, often differing from the decisions
found in the Beit Yosef. Furthermore, they opposed Rav Karo’s basic approach of following the rulings of
Rif, Rambam, and Rosh. They argued that according to Talmudic principles the halachah should follow
the opinions of latter-day Torah scholars, which in this case meant the latter Rishonim. Although all the
rabbis recognized Rav Karo as an enormous scholar and hailed the Beit Yosef as the greatest halachic work
composed in history, they felt that their communities had the right — nay, the obligation — to preserve their
traditions and practices. The chief rabbi of Krakow, Harav Moshe Isserles, set about to make the Beit Yosef

and Shulchan Aruch practical works for Ashkenazic Jews as well.

4.

Rabbi Yitzchak Berkowitz, Summary of Klalei Hora’ah, www.jerusalemkollel.com —
Contrasting the halachic approaches of Rav Yosef Karo and Rav Moshe Isserles.

Interestingly enough, Rav Yosef Karo and Rav Moshe Isserles both worked on their momentous works
at the same time, completely unbeknownst to one another. The Beit Yosef and Shulchan Aruch were
published first, and Rav Isserles realized that to a large degree his work overlapped that of the Beit
Yosef. He therefore chose to turn his work into a commentary of sorts on the Shulchan Aruch to clarify
where he differed. The source of their differences is largely based on their different approaches.

Both Rav Karo and Rav Isserles agreed in principle that it was necessary to codify Jewish law so that
it could be accessible to the masses. The multitude of opinions in the Rishonim made arriving at
halachah too difficult for the average Jew. Some decision in each matter needed to be made so that
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the people had a viable way to properly observe Jewish law. However, how exactly to arrive at the
Halachic decisions for the masses was a point of difference between the two. Rav Yosef Karo felt that
the use of majority was most appropriate, and thus felt he should choose the opinion of the majority
of the most authoritative Poskim among the Rishonim. He defined those Rishonim to be the Rif,
Rambam, and Rosh. (In the event that one was silent and the others argued, then he would fall back
on other Rishonim like the Rashba, Ramban, etc.)

Rav Moshe Isserles, however, felt that the Gemara tells us the principle that halachah follows the
Batroi — the Later Authorities. That is, the later authorities have the advantage that they have seen all
the earlier arguments, they have seen all the various recordings of the Mesorah (the Tradition) and
can choose which they felt was the most authentic. Therefore, the halachah should follow the later
Rishonim who were the most authoritative Poskim of their time. With the end of the Rishonim, the
Mesorah was considerably weakened, thus the latest Rishonim is the last possible application of the
rule of Batroi. Rav Isserles selected the Trumas Hadeshen (otherwise known as the MaHarai) and the
Maharil as Batroi.

It seems that Rav Karo understood that the principle of Batroi ended with the period of the Gemara.
It is in fact a novel idea to apply the concept to the period of the Rishonim, whose Mesorah was
considerably weaker than that of the Amoraim and even that of the Gaonim and Rabbeinu Savorai.
Nevertheless, Rav Isserles does apply the concept in that the Rishonim still had some semblance of an
intact Mesorah.

5. Rabbeinu Moshe Isserles, gloss to Choshen Mishpat 25:2 — The halachah follows the later

authority.
Whenever the words of the Rishonim have been DM 950 5Y DD DRI T D 5O
recorded in writing and are well known, yet the 195,07y DP9 DA BRSO , DR TEN
later authorities dissent from them, as we find N D9SN DN DY DRI DRDIT Dby

the opinions sometimes dissenting even fror.nvthe TN NI PN WIS 90T DI
Gaonim — we follow the more recent authorities

seeing as (we have a rule that) since the time of

Abaye and Rava (in the Talmud), the halachah

follows the later authority.

Rav Isserles wrote glosses on the Beit Yosef called Darchei Moshe and glosses on the Shulchan Aruch called
Hamapah. In these glosses he pointed out all the differing views and practices of Ashkenazic Jews, which
are often more stringent than those of Sephardic Jews, and sometimes more lenient. The rulings found in
the Beit Yosef and the Shulchan Aruch were universally accepted throughout the Middle East, across North
Africa, and as far as India. The unanimity of the people’s acceptance of his rulings gave them great weight,
comparable to the authority of the Talmud itself which the nation accepted unanimously.

7. Harav Eliyahu ben Chaim, responsa (#160) — The halachic prominence of Rav Yosef Karo.

Harav Yosef Karo has been accepted as the 139908 Y9 5P 105 295 [ 1’3 397 L)JPI'\J 975
halachic authority for us and for our descendants. DONIMN TRDY DI O3 PRINTIT NN 1355
We must follow his rulings, even when a NN ON TS 12 50 P, Yoy DEbIA

hundred other rabbis disagree with him. We

ote , ST NT IR NT 178 5P w00m AN
follow his rulings whether they are lenient or
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stringent, even regarding something forbidden by
the Torah. The greatest of the generations have
agreed on this throughout time. Rabbeinu Moshe
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Isserles wrote a letter to our master, the Beit NOPIINT NJIDINI 19N -mgo'p 150 oW
Yosef, stating: “I myself study your teachings. 5o mn Iy 19w 5

Heaven forbid that I would challenge your
Torah authority. Anyone who opposes you is
tantamount to an opponent of God. Your rulings
can be relied upon even regarding a Torah
prohibition and certainly in minor monetary
matters.”

8. Harav Akiva Eiger in Igrot Sofrim (#47): For Ashkenazic Jews, Rabbeinu Moshe Isserles was
accepted as the highest authority.

The Torah nation (the Jews) who reside in MDY MESIND NOWN PINI NN WO
Germany and the neighboring countries have 593 P35 R“DIT LD DR DY Y1 DTOY WD
accepted upon themselves and their descendants WM T AN, A0Y 13T TN Sy s

the Torah of Moshe — Rabbeinu Moshe Isserles —
wherever he disagreed with the rulings of the Beit
Yosef. The Torah of Moshe is our tradition and we
must not veer from it, whether to be more lenient
Or more stringent.
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The publication of the Shulchan Aruch spawned a new generation of halachic literature, as scholars
scrambled to explain, comment, disagree and expand upon it. The past two centuries have seen several
works condensing all this material, particularly the Orach Chaim section, into handbook form, enabling
simple laymen to access the basic halachot necessary for day-to-day living.

PART D. CONTEMPORARY POSKIM (HALACHIC DECISION MAKERS)

The sheer number of specific questions about halachot has increased exponentially since the Industrial
Revolution and the advent of high-speed travel, and especially after the harnessing of electricity and with all
the technological changes our world has seen. Since the Talmud and Rishonim did not discuss these things,
contemporary scholars have grappled to apply the Talmud’s principles to our modern lifestyle and to rule on
the halachah as it pertains to all these new nuances of lifestyle.

The contemporary Torah scholar searches for precedents in the works of earlier Poskim whenever he needs
to issue a ruling, much as a lawyer or a judge searches for precedents for a legal decision. In order to be
able to render a ruling on something new, the scholar must be eminently familiar with the Talmud, its
commentaries, the Arba’ah Turim , the Beit Yosef and Shulchan Aruch and its commentaries. In addition,
he must be familiar with the enormous volume of halachic responsa that grows larger with each passing
generation.

As noted above, the Talmud is not the last word on halachah, but it is the crucial training ground for
developing the kind of thinking required to reach halachic rulings. One simply cannot understand any
halachic literature without a firm grounding in Talmud.

1. Rabbi Yitzchak Breitowitz, “How a Rabbi Decides a Medical halachah Issue,” from www.jlaw.
com — Halachic rulings are based on knowledge of the relevant Talmudic discussions with
their commentaries, legal precedent, and the application of halachic reasoning.

All halachic decision-making is ultimately grounded in Talmudic conceptualization. The classic and
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definitive codifications of Judaism — Rambam’s Mishnah Torah, Tur, and Shulchan Aruch — are
all based on conclusions derived from Talmudic sugyot (topical discussions). The responsa
literature — a vast body comprising thousands of volumes from every part of the world — applied
Talmudic discussions and the rulings of the codes to contemporary situations, thereby ensuring
that halachah remains a living, vital tradition.

Having acquired the Talmudic methodology through years of devoted study, Poskim can apply their
knowledge and intellect to decide cases of Jewish law as questions arise.

2. Rabbi Aryeh Kaplan, Handbook of Jewish Thought, Volume 1, pp. 241-247 — Present-day
Rabbinic leaders have the authority to decide cases of Jewish law.

In every generation, there are certain rabbis who, because of their great scholarship and piety, are
generally accepted as religious leaders and authorities, as it is written, “You must observe all that they
decide for you” (Deut. 17:10). Although this commandment relates specifically to the Sanhedrin, it
also applies to the religious leaders of each generation...

The opinions found in any generally accepted code or responsum is considered a binding precedent.
Nevertheless, a recognized Torah scholar may dispute such a decision if he has ample Talmudic proof
or an unequivocal tradition that a particular decision was not generally accepted. In such cases, it is
preferable to follow the rulings of a living authority, as it is written, “You shall come... to the Judge
who shall be in those days” (Deut. 17:9).

In the early 20" century, for example, Rabbi Yisroel Meir Kagan, (known as the Chafetz Chaim after a book
he wrote on the Laws of Proper Speech), published a modern commentary on the Orach Chaim section of
the Shulchan Aruch. This compilation, known as the Mishnah Brurah, was the fruit of over twenty years of
writing. A Sephardic contemporary of the Chafetz Chaim, Chacham Yosef Chaim, is also called after his most
famous work, the Ben Ish Chai, whose laws and Torah commentaries are studied worldwide. In more recent
times, authorities such as Rabbi Avraham Yeshaya Karelitz (the Chazon Ish), Rabbi Moshe Feinstein and
Rabbi Ovadiah Yosef published comprehensive answers to contemporary halachic questions, addressing all
areas of life including the implications of modern medical technology.

How does one become accepted as a leading authority in Jewish law these days? Here is how one such
publicly-recognized authority so humbly put it:

3. Rabbi Moshe Feinstein, quoted in an article by Israel L. Shenker, “Responsa: The Law as Seen
by Rabbis for 1,000 Years,” New York Times, May 5, 1975 — Authority in Jewish law is by
dint of mutual consensus.

“If people see that one answer is good, and another answer is good, gradually you will be accepted.”

KEY THEMES OF SECTION 1.

7> Halachah is rooted in the Talmud, the consensus of all the Jewish Sages at the time of its
completion. It is the authoritative text of the Oral Law and the backbone of any legal decision in
matters of halachah.

7~ Since the Talmud is not an organized textbook of law, efforts were made to clarify and/or codify it
rulings by scholars in the Middle Ages; these scholars were known as the Rishonim.

7= The Shulchan Aruch emerged as the most authoritative organized collection of Jewish law, taking

The System of Halachah - Jewish Law 14



THE SYSTEM OF HALACHAH VIII

into account the writings and rulings of the Rishonim on every Talmudic topic.

7 Contemporary Torah scholars rely on their knowledge of the Talmud and Shulchan Aruch and
their commentaries, applying their Talmudic reasoning and methodology to rule on issues of
Jewish law presented to them.

SECTION II. SAMPLE HALACHIC PROCESS: VISITING THE
SICK

The Morasha class on the System of Halachah VI — Rabbinic Authority, demonstrated that the Sages of the
Talmud wore three hats, as carriers, interpreters, and legislators of the Written and Oral Torahs. Below we
will present an example of a halachic ruling regarding three contemporary questions about the mitzvah of
bikur cholim (visiting the sick) — namely, whether or not a person can fulfill this mitzvah by simply calling

a sick person on a telephone, by sending an email, or using Skype. We will start with the relevant Biblical
sources, and then move on to the Talmudic discussion of them. Then we will see how the Rishonim drew out
the legal principles expressed in the Talmud, and finally how modern day halachic authorities apply these
principles in a contemporary setting.

PART A. BIBLICAL SOURCES
The mitzvah of visiting the sick is one aspect of the mitzvah to “walk in God’s ways.”

1. Devarim 13:5 — God calls upon us to walk in His ways and draw close to Him.

You must follow your God and fear Him, observe PN FINT NS N 1950 DD’PsN =N

His commandments, listen to His voice, serve “TIP2TR 121 TP PN W 1D 1w
Him, and attach yourselves to Him.

2. Devarim 28:9 — We are to be holy and walk in His ways.

The Lord will establish you as His holy nation as T 7D > YW WRD TR YS 1D P T
He swore to you, because you will observe God’s 209773 90 PEON T R N

commandments and go in His ways.

How can we go in God’s ways? Our Sages taught that we are to act in the ways that the Torah depicts
Him acting. One example is to visit the sick. The Torah relates that on the third day after Avraham’s brit
(circumcision), God visited him:

PART B. TALMUDIC ANALYSIS

The Talmud identifies the Biblical source for bikur cholim, praises its virtues, and clarifies the nature of the
mitzvah.

1. Talmud Bavli, Bava Metzia 86b — God had come to visit Avraham since he was weak and sick
following his circumcision.

[God appeared to him (Avraham) in the plains a]gie) ‘;rm:; MDD WS R NI ’2533 - 17?;5 NI
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of Mamre while he was sitting at the entrance to .ong
the tent in the heat of the day. (Bereishit/Genesis

18:1)]

Rabbi Chama Bar Chanina said: It was the NI 0 D wSE D RIIE 93 ROM 03T TN
third day since his circumcision, and the Holy eI RS 74300

One, Blessed be He, came and inquired about
Avraham’s welfare.

2. Talmud Bavli, Sotah 14a — When a person emulates the ways in which God cares for His
creatures (as described in the Torah narratives), then that person “walks in His ways.”

Rabbi Chama bar Chanina said: What is the MR 297 OND NI 0393 RN 239 N
meaning of the verse, “You must follow your 2099 IR Tor% DIND 1 TN 911550 DO
God” (Devarim/Deuteronomy 13:5)? Is it possible

for a person to physically follow the Shechinah

(the Divine Presence)?

Rather, this teaches us to emulate God’s DI 9’3 .. NI T2 S PINTD NN PO 85N
attributes: Just as...He visits the sick, as it is I3 N AN N ORI PON R 0T
written, “God appeared to him [Avraham, who oA

was recovering from his circumcision] in the
plains of Mamre” (Bereishit 18:1), so must you
visit the sick.

PART C. CLARIFICATION BY RISHONIM
The Rishonim discussed the source for bikur cholim and clarified its parameters within a legal framework.

i. Source of the Mitzvah

Most Rishonim adopted the Talmud’s association of bikur cholim with the mitzvah of emulating God. One
proponent of this view is the author of Sefer Mitzvot Katan, the thirteenth century French scholar, Rabbeinu
Yitzchak ben Yosef of Corbel.

1. Rabbeinu Yitzchak ben Yosef of Corbel, Sefer Mitzvot Katan, Mitzvah 47 — Visiting the sick is
a Biblical commandment, an aspect of imitating God’s ways.

Mitzvah 47: To visit the sick. As it is written, 195 (M ©937) 157 .05 95 31 MSh
“Walk in His ways” (Devarim 28). P92

Rambam (1135-1204) took issue with listing bikur cholim as one of the 613 mitzvot. His position is that the
mitzvah of emulating God is the obligation to develop sterling character traits just as God is faultless, but that
the Talmudic Sages “borrowed” the concept of emulating Him to promote certain social mitzvot, including
visiting the sick. Thus, bikur cholim is essentially a mitzvah instituted by the Sages. He adds that any act of
kindness such as visiting the sick is an aspect of the Torah’s commandment to love one’s neighbor.

The System of Halachah - Jewish Law 16



THE SYSTEM OF HALACHAH VIII

2. Rambam, Hilchot Avel (The Laws of Mourning) 14:1 — Visiting the sick is one of the ways to
fulfill the mitzvah to love one’s fellow as oneself.

Our Sages instituted a mitzvah to visit the sick, Kalal Fagsip Watbdis! -]p‘-b 09997 5w Oy FI8h
to comfort mourners, to bury the dead, to assist o DTN VO, 750 DM A NSO
a bride in getting married, to escort guests...All P DD PR IDNAL DM MM 17 1O

these are physical acts of loving-kindness, and
there is no limit to them.

Although these mitzvot were instituted by 5b53 1777977, D3 1ON IR D 08 Sy AN
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as yourself” (Devarim 19:18) — anything that you
would want others to do for you, you should do
for your fellow.

ii. Parameters of the Mitzvah

Based on the Talmud, the Rishonim further clarify the parameters of the mitzvah and how it is to be fulfilled.
They identify three essential components in the mitzvah of visiting the sick: (1) taking care of the patient’s
physical needs, (2) caring for his emotional needs, and (3) praying for his recovery and health. The basic
principles of the mitzvah were codified by the thirteenth-century Spanish sage, Rabbi Moshe ben Nachman
(Ramban, 1194-1270).

1. Ramban, Torat HaAdam, Sha’ar HaMechush — From the Talmud we can derive the essential
principles of bikur cholim.

We learn from here [i.e. Nedarim 40a] that we PI5D 133971 1730 77D DI MPIT NI 1YL

visit the sick in order to sweep and mop the floor DY YT M NI PSMD D098 D098 10 wyn

and take care of all of his medical needs, so that Yo WE DR YT PIPW TS T PIA
e ’

he will find satisfaction in his friends’ care. Also, DB NS DM 15 W3 N9 T N AR T35

by visiting, one will be inspired to pray on the v

patient’s behalf... Therefore, if someone visits a
sick person and does not pray on his behalf, he
has not fulfilled the mitzvah fully.

Rabbi Yaakov ben Asher (1269-1343) author of the Arba’ah Turim, listed two of the same elements of bikur
cholim enumerated by Ramban.

2. Rabbi Yaakov ben Asher, Arbah Turim, Yoreh Deah 335 — Prayer and care are the backbone of
bikur cholim.

It is a great mitzvah to visit (the sick) because as a DM PO WP 90 TN 95 N1 T IS
result, one will pray for him, and doing so is like PYBY IR O DN IMN I DN RS
giving him life. Also, upon seeing him and how N8 12 HTOwn 93T DS TR ON W3

he is doing and what his needs are, the visitor

. . . P30S 1837 1T RN
will see to his needs and will make sure that

someone cleans the floor for him.
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3. Talmud Bavli, Nedarim 39b-40a — Rabbi Akiva proclaims the importance of visiting the sick.

Rabbi Chelbo fell ill. Thereupon Rabbi Kahana LRI 1351 39 :NITD 39 PION P2 5M 1351 39

went and announced: “Rabbi Chelbo is sick.” 2D 1T 9O RY 97 TN NN NPT RN RS

No one came forward. Rabbi Kahana told them, YOIDI KD, oM NIPY b TN 52
)

“Wasn't it true that a student of Rabbi Akiva fell
sick and the Sages did not visit him, so Rabbi
Akiva himself came to visit him. Since he cleaned
the floor for him, the sick man recovered! ‘My
master,” said he, ‘you have revived me!” Rabbi
Akiva went out and lectured: If someone does not
visit the sick it is as if he committed murder.”

0w Hawar 19035 NP 9 DIoN,19Pa% Donon
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4. 1Ibid. 40a — Visiting the sick inspires one to pray on his behalf.

Rav Dimi said, “Whoever visits the sick causes © D7 TN PR TPIBM 5D :IBR T 39 KON D
him to continue hVIl’lg Whoever fallS to visit the W g\ 1a)is; 15 o9 ‘-b“-h-i N WPDD 1NY 531 ,nynyw
sick causes him to die...Whoever visits the sick TIPW DBAA POV WA T AN 90 5O

prays for him to remain alive...whoever does not

- : . DB POY WRID PN TN N P30 PR 5O
visit the sick does not pray on his behalf.”

PART D. CODIFICATION BY ACHARONIM (LATER AUTHORITIES)

Bikur cholim is codified as a mitzvah in the Shulchan Aruch, the most authoritative code of Jewish law by
the early Acharon, Rabbi Yosef Karo (1488-1575).

1. Rabbi Yosef Karo, Shulchan Aruch, Yoreh Deah 335:1 — It is a mitzvah to visit the sick.

It is a mitzvah to visit the sick. Relatives and 1D DDIN D3 D2P Kalln 7P35 180
close friends should come as soon as he becomes D 9PN DRI

bedridden; more distant acquaintances should
come only after three days.

2. Remah, Shulchan Aruch, Yoreh Deah 335:4 — Prayer is essential to the mitzvah.

Anyone who visits a sick person and does not MNP RS, DM YO W3 KDY AW By
pray for him has not fulfilled the mitzvah (Beit (“a77 Dwa *“a)

Yosef, citing Ramban).

Does one need to pray for the sick person specifically at his bedside or can one pray anywhere? The answer
has implications for our contemporary application below on bikur cholim via the telephone, email and
Skype.

3. Magen Avraham, Shulchan Aruch, Oruch Chaim 119:1 — One can pray for a sick person
anywhere, as long as you mention the patient’s name.

The Maharil explains based on the Talmud Bavli, MOT3) MW PITD BN 1AM Sy Do Py
Berachot 34 that one who prays for the patient at 798 1353 XD SOBBWD HaN P35 B (4D 7
his bedside does not have to say his name; (5%1) MW PO
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however when you are not in front of him, you
need to mention the patient’s name.

PART E. CONTEMPORARY APPLICATIONS

Contemporary questions about applying this discussion of bikur cholim have arisen with the invention of
the telephone and the Internet. Is it possible to fulfill the mitzvah of bikur cholim over the phone, via email,
or Skype? Does calling or emailing a sick person count as visiting him, or can one only fulfill this mitzvah in
person? Do you need to pray for the person at the patient’s bedside, as part of the mitzvah of bikur cholim,
or can that be done in accompaniment to the phone call, email or Skype?

As we shall see, an understanding of the Talmud and Rishonim is essential for being able to address this
question, because at issue is the very definition of the mitzvah. What is the mitzvah act of bikur cholim?
Is it praying for the sick person, seeing to his needs, etc.? Or is the mitzvah act the visit itself, while these
elements are merely conditions that need to be fulfilled in order to do the mitzvah properly? Practically
speaking it makes no difference to us, since no one would say that it if you cannot visit, then don't bother
making a phone call. But can we call it the mitzvah of bikur cholim, or is it just a nice thing to do?

The following is an excerpt from the halachic responsa of Rabbi Moshe Feinstein, a leading twentieth-century
Posek.

1. Rabbi Moshe Feinstein, Igrot Moshe, Yoreh Deah 1:223 — One can fulfill the mitzvah of bikur
cholim to a certain degree by making a telephone call.

As far as fulfilling the mitzvah of bikur cholim Sow AR . .. IREYOPA TORY T BY D3 937
by way of telephone, it has been suggested DA 5w 9D TP 9T T 1WA DY
that even though one has not fulfilled all the Msa Su IR T RED 13 DYED PN 1“9

elements enumerated by the Tur and Beit Yosef
in Shulchan Aruch, Yoreh Deah 335 in the name
of Ramban, nevertheless it is still a fulfillment

of the mitzvah, because performing any of these

“ “
elements fulfills the mitzvah. And I say that while 12 NN DNW T K PRI LW DI
one who does this has certainly performed a 1TP3? T NN A2 02 K? DD 10MI BV

mitzvah, nevertheless he has not fully fulfilled O3 NI D I TN P33 54720 12 TwoNw ina

his obligation seeing as he is lacking in the SINDYOPOT Y
other elements of the mitzvah. Therefore, if it is

impossible for him to actually visit, then he may,

at least, visit him in any way that he can and

fulfill whatever aspects of the mitzvah that can be

fulfilled with a telephone call.
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Clearly, Rabbi Feinstein maintained that the elements of bikur cholim mentioned in the Talmud are actual
examples of ways to fulfill the mitzvah. Another contemporary Posek, Rabbi Asher Weiss, chose to disagree
with Rabbi Feinstein on this point, saying that while it is certainly a nice thing to phone a sick person (even
a mitzvah of chesed, loving-kindness), nevertheless it is not a fulfillment of bikur cholim. To perform bikur
cholim one must actually visit the sick person.
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2. Rabbi Asher Weiss, Minchat Asher, Bereishit 20 — One cannot fulfill bikur cholim without
actually making a visit.

Our Rabbi, the author of Igrot Moshe, judges
whether or not it is possible to fulfill the mitzvah
[of bikur cholim] with a telephone call. And he
writes in his ruling that we find several ways to
fulfill the mitzvah of bikur cholim: (1) to pray
for the sick person, (2) to see to his needs, (3)
to give him encouragement. Now, according

to the reasoning that praying and offering
encouragement are fulfillments of the mitzvah,
performing this mitzvah would also be possible
over the phone; only (the third aspect) seeing to
his needs is not possible over the phone.

In my humble opinion, though, it is not at all
possible to perform this mitzvah over the phone.
For even though one can give encouragement
over the phone, nevertheless they (the Sages)
have said that we must actually visit the sick, and
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therefore it is only possible to fulfill this mitzvah
with an actual visit and not by way of a telephone
call from afar. One must fulfill the words of the
Torah and the Sages according to their actual
guidelines and not simply fulfill the logic behind
them. ..
Therefore, it appears that even were it possible b Do MEAbY 5337 ANT AN D)
T PR 2D NERL NP Y 0P DBYDR TWHN
N5Ya oM M9 9T 8N D5 NP msn
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to fulfill all three elements of bikur cholim over
the phone, nevertheless it would still not be a
fulfillment of the mitzvah but would rather fall
under the general category of acts of loving-
kindness. It is certainly appropriate to do such
an act of kindness when one cannot actually
fulfill the mitzvah in accordance with its basic
premises, but it is still not the actual mitzvah of
bikur cholim.

What about sending a relative or friend an email — does that constitute any of the elements of fulfilling bikur
cholim? What about Skype — might that overcome some of the drawbacks to fulfilling bikur cholim over the
phone or email since the patient can actually see the other person?

3. Rabbi Yehoshua Pfeffer, The Institute for Dayanim, Correspondence — If one cannot
physically visit the sick, one should certainly call, use Skype or send email, thereby fulfilling
aspects of the mitzvah of bikur cholim.

We have already mentioned the ruling of Rav
Moshe Feinstein (Yoreh De’ah 1:223), who writes
that the mitzvah of bikkur cholim can be fulfilled
via the telephone. He adds that although this
does not constitute a complete fulfillment of

%) PowIrd Twn 3977737 D5 8 93
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the mitzvah, it is, at least, a partial fulfillment.
The same idea is found in Shut Minchat Yitzchak
(2:84), and also in Shut Be’er Moshe (2:104),
who explains that “the principle fulfillment of the
mitzvah is with one’s body, but by means of the
telephone one achieves a partial fulfillment.”

This requires elucidation, for we usually treat
mitzvot as complete and well-defined units,
whereby if one eats the required amount of
matzah one fulfills the mitzvah, and if one eats
less than the required amount one does not, and
there is no mitzvah in eating half of the required
amount of matzah on Passover. Yet, concerning
visiting the sick, we find that a “partial mitzvah”
is also possible. How is visiting the sick different
from eating matzah?

However, the explanation of the matter is as I
heard on several occasions from my mentor,
Rabbi Shlomo Wolbe, who spoke of the words of
the prayer “Praised is he who hears Your mitzvot
and places Your Torah and Your words on his
heart.” What is the meaning of “hearing” the
mitzvot? He explained that hearing the mitzvot
implies that it is not sufficient to perform the
mitzvah. We are charged with hearing what the
mitzvah requires of us, meaning to understand
the Divine will that underlies the mitzvah, and
to apply it even where the mitzvah is not entirely
feasible.

We can therefore understand the rulings of
authorities who state that even when there is no
technical means of entirely fulfilling the mitzvah,
by visiting the sick with one’s person...there
remains an obligation to fulfill the foundations of
the mitzvah — scrutinizing the needs of the sick,
encouraging him and strengthening him, praying
for him, and so on.

Based on this principle, it follows that somebody
who cannot visit the sick in person should
certainly initiate a Skype call. Although this is
not the same as a personal visit, it will certainly
be a fulfillment of “hearing the mitzvot,” seeking
to perform the underlying will of the mitzvah of
visiting the sick. A Skype call has an advantage
over a regular phone call, because each party
sees the other. This brings the two closer, and
resembles an actual visit.
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It is noteworthy that according to Rav Hutner
(Letters, no. 33), the mitzvah of visiting the sick
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does not require a personal visit at all. Rather,
the word bikur translates as “examining” the
condition of the sick, rather than visiting. There
is therefore no difference between a personal visit
and a phone call. According to this view, a Skype
call fulfills the mitzvah even more than a regular
telephone call.
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One can use email to examine the needs of the
sick, to wish him well and to encourage him.
However, it appears that sending an email is
somewhat distant from the actual fulfillment

of the mitzvah, because it lacks the personal
dimension of a visit, meaning an interactive
conversation between the visitor and the visited.
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certainly preferable to an email. Nonetheless,
where this is not possible, an email is better than
nothing.

KEY THEMES OF SECTION II.

7> The Torah tells us to follow in God’s ways. As is seen from the story of Avraham after his brit, one
of God’s ways is that He visits the sick. The Talmud brings this as the legal basis of the mitzvah of
bikur cholim.

7~ Alternatively, Rambam taught that the mitzvah of bikur cholim is an institution of our Sages,
besides being a fulfillment of the Torah’s commandment to love one’s fellow.

7 The Rishonim clarified the parameters of the mitzvah, explaining that it has three essential
elements: providing physical care to the patient, providing emotional support, and praying on his

behalf.

7> The parameters set by the Rishonim are used by modern-day halachic authorities to examine
whether or not one can fulfill the mitzvah of bikur cholim over the phone when actually visiting
is not possible. In the opinion of Rabbi Moshe Feinstein, elements of bikur cholim can to some
extent also be fulfilled with a phone call. However, Rabbi Asher Weiss maintains that one cannot
perform the mitzvah of bikur cholim without actually paying a visit. Nonetheless, making a
telephone call is still an act of kindness.

7 “Listening” to the meaning of the mitzvah implies that we must fulfill whatever elements of bikur
cholim are at our disposal, be that by use of Skype, telephone, or even just an email.
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CLASS SUMMARY:

ON WHAT AUTHORITY DO CONTEMPORARY HALACHIC DECISION MAKERS ISSUE RULINGS
ON MATTERS OF JEWISH LAW?

The Torah itself set up a system by which the Torah scholars of each generation are empowered to decide
Jewish law, and the populace is commanded to heed their words.

As such, any authentic ruling is a reflection of God’s will.

WHY IS THE TALMUD SO CENTRAL TO JEWISH LAW AND YET, NOT THE FINAL WORD ON
HALACHAH?

The Talmud is the backbone of Jewish law and the basis for any halachic ruling. The reason for this is due to
the fact that it achieved the consensus of the entire Jewish people and was ratified by an assembly of Sages —
first with the organizing of the Mishnah by Rabbi Yehudah HaNassi and again later by Ravina and Rav Ashi
with the closing of the Talmud.

However, the Talmud was not written as a systematic code of law. It discusses the same and related topics
in different places, and it does not always resolve the disputes that are raised. Clarifying halachic rulings
from the Talmud was the work of the Rishonim and even Acharonim, who themselves often disagreed on
the correct interpretation of the Talmud. That is how the Talmud forms the basis of Jewish law yet does not
usually have the last say on the matter.

WHAT WAS THE IMPACT OF POST-TALMUDIC AND MEDIEVAL JEWISH SCHOLARS TO THE
SYSTEM OF JEWISH LAW?

That said, the Talmud is not written in an organized fashion, like an encyclopedia of law. It records many
disputes and deals with some topics in multiple locations. The commentaries and legal codes of the
Rishonim clarify for us what the Talmud’s rulings are on every topic it discusses. Later codes further digest
the writings of the Rishonim.

Due to the strong chain of tradition of the Rishonim, their words are of paramount importance in
determining the conclusions to be drawn from the Talmud.

HOW DID THE SHULCHAN ARUCH, THE MOST WIDELY ACCEPTED CODE OF JEWISH LAW,
COME TO BE WRITTEN AND WHY IS IT SO AUTHORITATIVE?

Rabbi Yosef Karo set out to codify the rulings of the Rishonim, authoring a commentary on the Arba’ah Turim
called Beit Yosef. He aimed at achieving a consensus based on the majority of the most prominent Rishonim.
His rulings were accepted as the highest halachic authority for Sephardic Jews.

Rabbi Moshe Isserles, writing at the same time in Poland, applied a different method for deciding amongst
the opinions of the Rishonim by which he ruled according to the latest authority available to him. His

opinions form the basis of Ashkenazic halachah.

While the Shulchan Aruch achieved popularity based on consensus, many commentaries were written to
explain it and to cite dissenting views when the local custom or majority opinion differed from it.
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SECTION L.

Aryeh Kaplan, The Handbook of Jewish Though, Volume 1, Chapters 11 & 12

Rabbi Yitzchak Berkowitz, Classes on Klalei Hora’ah from www jerusalemkollel.com
Rabbi Chaim Miller, Rambam: The Thirteen Principles of Faith, Principle VIII: The Torah
Rabbi Shmuel Teich, The Rishonim, ArtScroll Publications

Rabbi Hersh Goldwurm, The Achronim, Artscroll Publications

Rabbi Avraham Edelstein, The Oral Law, www.nerleelef.com/books/orallaw.pdf.

SECTION II.

Rabbi Yitzchak Berkowitz, Linas HaTzedek: Class on Bikur Cholim (www.jvalues.com)

Rabbi Aaron Glatt, Visiting the Sick
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