RESOURCES

U NLE Thinking Gemara Series: Returning Lost Objects

HASHAVAT AVEIDAH
Found: $18,000 Rolex at Times Square as the Ball Dropped
on Dec. 31, 11:59:50 PM. Can | Keep It?

Hashavat aveidah, returning lost objects, is a mitzvah all of us encounter in the course of our lives, either as
the “finder” or the “loser.” The basis for hashavat aveidah is Torah law given to the Jewish people at Mount
Sinai over 3,000 years ago. These laws are unique; they differ from other legal systems since Judaism
places a personal duty on anyone who is able, to rescue the lost property of others - a responsibility that
does not exist in common law. Only Torah law requires the “finder” to initiate the process of retrieving the
article. The demonstrated concern for another’s lost property defines the ethical tone of the mitzvah and
shapes much of its practice.

This Gemara shiur addresses a range of practical cases, illustrating the basic parameters of hashavat
aveidah. The shiur will culminate in the Times Square Rolex scenario, which will help illuminate the driving
principle underlying the entire mitzvah.

KEY « How does a finder determine whether he may keep an item he found or must return it?
QUESTIONS What are the underlying principles behind the rules?
* Does it make a difference what you find?
* Does it make a difference where you find it?
CLASS Section I. Common Scenarios and Establishing the Parameters of Hashavat Aveidah
OUTLINE Case 1. Finding $50 in Starbucks - “Identifying Marks” and “Giving up Hope”

Case 2. Finding $613 in a Public Park - More on Identifying Marks
Case 3. Finding a Parker Jotter in the Library - Location
Case 4. Someone Left the Ferrari Headlights On - Preventing Monetary Loss

Section ll. Finding Objects on Private Property
Case 5. Finding a Pendant on a Front Lawn - Two Types of Private Property
Case 6. A Worker Finds a Diamond Ring in-between Floor Boards

Section lll. Finding Objects the Owner is Highly Unlikely to Reclaim
Case 7. Finding a Soccer Ball at the Seashore - Washed-away ltems
Case 8. Finding a Rolex in Times Square!

Note: This shiur is not intended as a source of practical halachic (legal) rulings.
For matters of halachah, please consult a qualified posek (rabbi).
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This is how Bava Metzia 21a looks in the classic editions of the Talmud. It is the first page of the chapter on
returning lost objects.
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SECTION |

Common Scenarios and Establishing the Parameters of Hashavat Aveidah

We will now explore the basic principles of hashavat aveidah that will determine: 1) if the finder is
obligated to advertise a found object so the loser can locate the finder and reclaim his loss, or 2) if the
finder is able to keep the object.

Steve is enjoying his coffee in a corner table at Starbucks. He is absorbed in reviewing last week’s
Gemara class when his napkin drops to the floor. Bending down to retrieve the napkin, he spots a $50
bill under the empty chair across from him. He swiftly picks up the money (followed by the napkin), and
wonders what he should do with the cash:

*  Maybe the waitress dropped it and he should give it to her?
* Should he turn it in to the cashier?
» Should he leave it and hope the owner returns to find it?

e Can he keep it for himself?

In halachah, the decision of whether to return a lost object or not is not left to personal choice. Rather, the
Torah obligates us to return a lost object to its owner, and actually prohibits ignoring it.

Source 1. Devarim (Deuteronomy) 22: 1-3 - We have two mitzvahs: to return lost objects, and not to
avoid returning lost objects.

If you see your brothert’s ox or sheep going astray, 01773 P DX IR AR WY DX AXIN )
you must not ignore them. You must return them & 7[’?1?5‘7 D;’W.ﬂ DWU aian DD‘ZE]D-‘H
to your brother. If your brother is not near you, or if INDORY YT }{51 ?[’5?{ TIxR 2R XY [ah\9)
you do not know who [the owner is], you must bring INR POR WIT IY JOY 3 I0°2 IR bx
[the animal] home and keep it until your brother :9% Imavm
identifies it, whereupon you must return it to him. 19 -m?my& YR 197 ﬁj’m_-:;? i) 731
You must do the same to a donkey, an article of 1 TINA WK IR NTIX 5?5 nwyp
clothing, or anything else that your brother loses and .05yNad Y910 XY INRYH)

you find. You shall not ignore it.

Thus, there is a concrete obligation - a Torah mitzvah - to return lost objects to their owner.
Does it apply to everything one finds? The Mishnah teaches as follows:

Source 2. Mishnah, Bava Metzia 21a - A list of items a finder can keep.

These are found objects that belong to the finder ... ,J1Dm NIID XYW . . 1PW NINoYm 19
scattered fruit, scattered money, sheaves of wheat in a . D0"277 DIWAA N9 NSIION NYH
public domain... T o - e )

The Mishnah presents us with a list of found objects to which the obligation does not apply, leaving it to
us to extrapolate to similar cases. The Gemara and later commentaries reveal the underlying concepts and
principles behind the Mishnah’s list.

Why can | keep these items if | find them? Rashi makes the following comment:
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Source 3. Rashi, Talmud Bavli, Bava Metzia, 21a - Principles of siman, ye’ush and hefker.

Scattered Money (can be kept by the finder). [Why?] Since the money L9N9 - NITOM NIYH
does not have any siman, clearly identifying features (that would enable X°K - 723 12°0 Dn'b XY
the loser to reclaim his property), he will relinquish hope of ever regaining . ) _‘; .“ _Tn 'W' N’;J ’W"l

LOXeRUNEL A\ MO 4

ownership (ye'ush), and the money becomes ownerless (hefker). This is the
D) 4 A .0Y13 DYY AN , IR0

reason these objects may be kept.

Rashi teaches that there are two criteria that enable a finder to keep a lost object:

1) The lost object does not have a unique identifying characteristic (n'o - siman); and
2) The owner consciously despairs of ever finding the object (¥ix' - ye’ush).

Without the presence of a siman, the owner loses hope of ever retrieving the object, rendering the object
ownerless (hefker). Conversely, if the lost object does have a good siman the owner will not give up hope
of retrieving his lost object, because he will be able to describe it based on its identifying characteristic(s).

What if an object has no siman, but the owner did not yet give up hope of getting it back? The following
passage from the Talmud questions why a finder may keep lost scattered money. It seems, poses the

Gemara, that only one of the two conditions has been met:

Source 4. Bava Metzia 21b - Why scattered money can be kept - people know when they lose money.

The Mishnah states (above) that scattered money belongs to the 50 19K "0 - DINION NIve
finder. Why should that be the law — the loser was not aware that 1 ,—.p;s;.; 59;3 y-_;: XY ?;U .? 93?_.3;3
he dropped the money (and there is no ye'ush)?! Rather, the finder $IIRT ’7;13.? 2979 ,°m1 0N -
may keep the money since our Mishnah is in accordance with the 5;;10353 wnw@b "y ;3:7;}5
principle of Rabbi Yitzchak, who said, “A person constantly checks Ny D:”S - ’73! x;a ,HS]W'I nyy
that his money is secure.” YY) AYY 932 90702 WawnY

Since it is assumed that a person frequently checks that he still has his money, the loser would have been
aware that he dropped the $50 and relinquished hope that he could retrieve the money. A single $50

bill on the ground has no siman (and therefore the owner, aware that the bill has been lost, despairs of
retrieving it). Therefore, Steve can keep the money, as codified in the Shulchan Aruch:

Source 5. Shulchan Aruch, Choshen Mishpat, Siman 262:6 - Final ruling: it is permissible to keep
scattered money.

If someone finds scattered money...it belongs to the finder, for ™17 ...0°710M NIVH RY¥INT 72°0Y
in all such cases we assume the owners became aware of their *3977 XPOM 198 Y22 39U 198
loss after it was dropped, and since there is no siman, the owner o2 T»xw us;j QD‘?DJ: D"?I]DU 1
has relinquished hope of every finding it. URIDN 10°0

If the person who picked up the money saw it actually fall from the owner, taking it (before the
person has realized his loss) is considered theft!
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Source 6. Bava Metzia 26b - Taking a “lost” object you know belongs to someone. .. is stealing!

And Rava said, “If one sees a coin fall from another person A503,7903W YO0 1IXT : K27 K
who has not yet given up hope of ever finding it, and he takes it "?3:; ;;..ﬁy :,—;'Tzﬁlb n;n?;_; w’:&z ’1975
with intention to steal it, he transgresses all three laws: ‘Don't apa” o, “Yran XS owwn
steal’ (Vayikra/Leviticus 19:13); ‘Surely return it;’ and ‘Don’t .“D'?yn;j; boIn X% m@pq L ‘0own
ignore.” - '

Nevertheless, even after the owner has relinquished hope of regaining his object, and it now halachically
belongs to the finder, Sources 23 & 24 at the end of the class will clarify the “proper” course of action
when you can identify the owner.

Case 2. Joey is out jogging in downtown Boston on a spectacular autumn Sunday. As he whizzes past a
public park with quacking ducks, he suddenly eyes a bunch of money paper-clipped together, blowing in
the wind. The total amount is $613 dollars! No one else is in the area. Steve picks up the money and isn’t sure
what he should do. Should he:

e Keep the money?

* Hold on to the money for a few days to see if anyone advertises losing it in the local e-classifieds,
and if not, keep it?

e Donate the money to charity?

What should Joey do?

The answer seems to be straightforward.

Source 7. Mishnah, Bava Metzia 24b - Money in a wallet must be returned.

These are lost objects that a finder is obligated to 99 9% 992 NIID R¥M : 171979 277 19X
publicize: fruit in a container, an empty container, ,RITW NIND 03 IX 0292 NIV ,RITY NIND
money in a wallet, an empty wallet, a collection of ... DivH *Max ,nino *9ax

fruit, a collection of money...

What is the common denominator between these lost objects that require them to be returned? Rashi
explains they each have identifying characteristics (simanim), so the owner will not lose hope of retrieving
them. Consequently, if someone found money either in a wallet or collected in some organized fashion,

he must return it, because its owner won’t give up hope. The finder should announce his find, allowing the
owner to seek out his lost object, which he’ll be able to reclaim by mentioning its siman. Money fastened
by a money clip likewise qualifies as a good siman; it is not “scattered money.” So Joey should definitely
advertise his find. Should someone respond to the advertisement and prove ownership by describing the
unique identifying nature of the object (in this case, the amount of money [$613] and the money clip),
Joey would then return the money to the owner.

What if the owner is not sure of the exact amount of money he lost?
If he can describe a unique feature of the money clip or wallet, he can reclaim the container and all of

its contents (Rabbi Tzvi Shpitz, Mishpetei Hatorah Bava Metzia, Summary of the Laws of Returning Lost
Objects, Ch. 4, p. 34).
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Sarah enters the main entrance of the NYU library and sits in front of one of the twenty computer
Stations to research her paper on Jewish business ethics. Adjacent to the keyboard is a forgotten blue Parker
Jotter. Sarah wonders what to do:

* Leave it alone and not deal with it?
o Keep it?

» Take the pen home, and post an ad on the NYU e-classifieds to try to find the owner?

As we learned above in Source 1, we have a positive mitzvah to return a lost object, and a negative
commandment not to ignore it. So if there is a way of getting it back to its owner, just leaving the Parker
alone is not an option. On the other hand, perhaps it is permitted to keep it.

The halachah distinguishes between “good” identifying features and “poor” ones. Good identifying
features are: something unique about the item itself (a scratch or marking); non-standard size or weight; a
non-standard or unusual amount; wrapping; and location. Color alone, unless it is something original and
unusual, is not considered a good indicator.

Source 8. Halachos of Other People’s Money, Rabbi Yisroel Pinchas Bodner, pp. 160-161 - When can

one keep a pen that he found?

... For example, one finds a blue Parker pen, and posts a notice saying “Pen found in lobby.” A person comes
to claim it saying he lost a pen, the color was blue, and the brand name was Parker. The claimant has not
given an acceptable identification, since there are many pens in circulation of that color and brand name.

Therefore one may not conclude that the pen found belongs to the claimant.

The Talmud addresses what is considered a location that qualifies as a siman:

Source 9. Mishnah, Bava Metzia 23b - Location can sometimes qualify as a siman.

Rav Bibi asked Rav Nachman the following question: Is location ipm 77 271 °2°2 27 P RV
a legitimate identifying characteristic (siman) or not? He said to :7°Y IR 27070 13 x5 iR ,172°0 173
him, “We have learned this: ‘One who found [indistinguishable] Y ’7w1 ™ bw NI XY 7070
barrels of wine, oil, grain, dried figs, or olives can keep them. - 2°n°1 YWY NiNiN3 YWY nxIan Suy
If you think that location is a siman, he should have attempted -myj xé’ygsm 1'7;; 1’7x ’j;
to return them by announcing that he found a lost object in a - 1oipn T-ﬁ?’? ,19°0 13 DipnT
certain location.” [Meaning, that source teaches that location is - TPROY "RMI 7T : 727 27 MK
not a siman.] Rav Zevid replied, “[ The reason he can keep them] .RI717 XDRI2

is that we're dealing here with the banks of the river” [i.e. where

so many people unload things, location cannot serve as a siman.]

In the particular scenario discussed above, a location where objects are commonly found cannot serve as a
siman. In contrast, an uncommon location would be a good siman:
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Source 10. Rema, Shulchan Aruch Choshen Mishpat 262:9 - Ruling: a widely-used location like a river
bank does not serve as a siman.

Note [by Rav Moshe Isserlis, the Rema]: A lost object’s location P2 MY, 1970 [IpRY < an
serves as a siman. However, a location where everyone puts things, N2 7939 ,0W 1Inia '73{!'(0 fa}]
like barrels on the river bank, does not serve as an identifying i Y27W ,1%2°0 91K , 1030 NHwa
characteristic (siman), for everyone unloads there. .oy a

A location serves as a good siman unless many such items are commonly found there. Therefore, a person
may not claim a lost pen by stating, “I lost a blue Parker Jotter pen in the library’s main reference computer
area,” because many people leave similar pens there. But if Sarah found the Parker Jotter in the third floor
stacks on the shelf with the books on Jewish ethics, she’d have to announce her find so the owner could
reclaim it. That location could serve as a good siman, since it is not a common place for people to leave pens.

Therefore, in Case 3, Sarah may, according to the letter of the law, keep the Parker Jotter, a pen without
clear identifying features that she found next to the entrance level computers.

However, Sarah must also keep in mind the spirit of the law of returning lost objects. The thrust of this
mitzvah is clearly to try, as much as possible, to reunite the owners with their lost objects. The correct
thing for Sarah to do is to bring the pen to the librarian’s desk, where someone might look for a lost pen.
[In Section Il we will discuss situations where even though you can halachically keep an object, it is
proper - “just and good” - to return it.]

The same Parker, if found in the stacks, would have to be advertised to locate the finder.

[Note: After an owner gives up hope of reclaiming his object, the finder is not legally required to return
it; but when an owner does not yet know that he lost the object, we rule that this is not halachically
defined as “giving up hope.” The Gemara refers to this and related cases as nym N wiIx' , “giving up
hope unknowingly.” But, as we learned in Source 4 above, the Gemara (Bava Metzia 21b) teaches that with
regard to money, Nnyyl nyy '122 i0'72 wnwn'] 1wy 0TX - a person always checks his pocket for money, and it
can therefore be assumed that by the time the money is found, the owner has consciously lost hope. That
would likely apply to a pen, and therefore the finder can assume the owner knew about his loss but gave
up hope anyway.]

Some objects we come across are not lost at all.

Although we have learned that according to Torah law it is forbidden to ignore lost property, this mitzvah
only applies when the property was actually lost. Where the property is not lost, but rather was left
somewhere intentionally (and it is not in immediate danger), it should not be touched. A finder has to do a
bit of detective work every time he comes across an object, assessing whether it was lost and the mitzvah
of returning lost objects kicks in, or was purposely placed there for a time (nnan 71T) and not lost at all.

If Sarah found a neatly stacked pile of books and papers on a library study table, and a Parker Jotter was
lying right next to them, she should not touch it. They were probably left there by someone who was

studying at the table and walked out for a short time but will come back soon to get them.

The Shulchan Aruch rules as follows:



Hashavat Aveidah 8

Source 11. Shulchan Aruch Choshen Mishpat 260:9 - Don’t touch something purposely placed there.

Anyone who found an object — whether or not it has an T9°0 A2 WA P2 ,7T0aR RYInG Y3
identifying characteristic — if he found it in a way that indicates 777 AREM OX ,]2°0 A2 PRY 773
that it was purposely placed there, it is forbidden to touch it, for 7°2V32 XY A2 vPY 0K 1MID
perhaps the owner placed it there until he returns for it. o A9 ;mnz'(“p' 7Y aY I

Do not touch an object that seems to have been placed there purposely by the owner. You'll either cause
him to lose it - if it has no siman - because he won’t be able to claim it, or you'll trouble him to search after
it, if it has a siman.

What if it is unclear whether the item was dropped or forgotten, or left intentionally? The Shulchan Aruch
above writes later that it should not be picked up. Thus, if the pen Sarah found was not right next to the
stack of books but a foot and a half away on the other side of the table, and she was unsure whether it
rolled away (from where the owner purposely put it) or was forgotten there by someone, she still should
not touch it.

Stu was power-walking down 93rd Street to his office and passed an orange Ferrari, whose
headlights were left on, parked in front of Sammy’s Kosher Sushi Bar. His roommate Steve had told him
about his Gemara class, where they discussed the mitzvah of returning lost objects. But Stu wasn’t sure if
the principle also applied to saving someone from any type of financial loss. He has a dilemma. he might be
able to save the car owner’s battery from dying, but he risks running late for an important meeting.

* Gointo SKSB and tell the owner that there is an orange Ferrari parked out front with the lights left on?

* Go from table to table inside the restaurant, asking all the customers if they left their lights on (and would
they mind if he takes the car for a quick spin and then shuts them off)?

e Just continue on his way so he can make his meeting?

Source 12. Aruch Hashulchan, Choshen Mishpat 259:17 - One must try to prevent any type of loss to
another person.

It is written [Devarim 22:3], “Anything else that your brother WIT IR n7ax b’-_-,?” :2)n2
loses” (Source 1 above). The Sages explain that this comes to YRR NI n‘mj'? [.R*“D m*“a] '7“1';_-:;
expand the scope of returning lost objects. We are also obligated Y ARV 1339 ,72 03 J’W}:lb 2Ry
to prevent loss to another’s real estate. For instance, when one 2973% 221 97720 ATWYL 0Ok 0%
sees water overflowing and approaching his friend’s property, he v;:.;y ‘;'_?3 12 5»335 ™13 D"-;Pg?:'-!
is obligated to try to save the loss by building a barrier against the §79°21 Yex ninb Yiow Too
water. Hashavat aveidah also means trying to prevent all types LYY :;ZU. ,'?;'[UU.SJ‘IJ?;;{R??’.:.%

of loss that may occur to another. If it is within one’s ability to

prevent a loss, he is obligated to prevent it...

Stu is clearly obligated to help out the Ferrari owner: The Torah obligates us to return lost property, and
by the same token we stand obligated to save others from incurring a financial loss of any type. Since the
lights are draining the battery, Stu should make the effort to find and inform the owner.
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KEY * The Torah obligates returning lost objects and prohibits ignoring them.

THEMES « |f the owner has given up hope of ever finding a lost object, the finder can keep it; but if he has not

OF given up hope, the finder must publicize his find, so the owner can reclaim it.

SECTION | ) . ) o . : .
Money with no siman (identifying mark) can be kept, but being found in a wallet or collected in a
particular manner is considered a siman.

e Other items that don’t have an identifying mark can also be kept if their owners will quickly realize their
loss, e.g. a pen.

* Location is also considered a siman, providing that it is not a place where it is common to find such
similar objects.

* The finder must also make sure that the object was not purposely left there by the owner. If
circumstances indicate that it was (or might have been), the object should not be touched.

* Hashavat aveidah (returning lost objects) also requires preventing others from incurring any type of
financial loss.

SECTION Il Finding Objects on Private Property

We have learned how the principles of siman, ye’ush, and hefker determine whether or not an object needs
to be returned if found on public property. This includes areas such as a street, or even a privately owned
store like Starbucks, which is busy enough to receive the status of a public area regarding lost objects.
However, common sense seems to dictate that whatever is found on private property belongs to the
property owner. Do the laws of returning lost objects apply if someone finds a seemingly lost object on
private property?

Case 5. Marcy is walking along busy Scenic Avenue as she passes the Rosenfeld’s front yard, where she

spots an inexpensive costume pendant, mostly concealed by the grass. Coincidentally, Marcy’s friend Sarah
was Skyping her last night about a pen she found at the library while researching a paper on Jewish Business
Ethics. Marcy learned that if you find something in a public place, you need to ascertain if you can keep the
object or must try to find the owner. But what about when you find something on private property - what do
you do then?

* Can Marcy take the pendant for herself?

» Should she pick up the pendant and knock on the Rosenfeld’s door and ask if it belongs to them?

What do you think?
Let’s first apply what we’ve learned about returning lost objects.
Did the owner give up hope of ever reclaiming the pendant?

Probably yes. It seems to lack any identifying characteristics an owner might use to reclaim it. It
accidentally fell in the grass and wasn’t placed in any special location. It’s cheap, plain, probably mass-
produced, the kind of object someone would not bother ever trying to retrieve. We can also assume that
the loss has been noticed by the owner, and he has thus consciously relinquished hope of finding the
pendant.

But it’s on the Rosenfeld’s private property; does that make a difference? It might. Let’s look at a Mishnah
discussing a field owner who sees people entering his field, running after a lost animal:
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Source 13. Mishnah and Gemara: Bava Metzia 11a - Acquiring lost objects on one’s own property.

Mishnah: [A field owner] saw others running after a lost object, [e.g:] DR °¥7 NIRRT IV
after a deer with a broken leg, after chicks that can't yet fly, and said, IR, 2L IR ,AROYD
“Let my field acquire it on my behalf,” [the field owner] acquires it. 5'7 7097 IIX) ,Smj'g xbw m'yﬁzl
But if the deer was running normally or the chicks could already ,*]3':1'_;?_!:;.];3 "_';3. n:;jij m;\:)l' ,";n'Tp
fly and he said, “Let my field acquire it on my behalf,” he has said MR, PO NIPTA PRV IR
nothing (i.e., his words are legally insignificant). 093 IR XY ST 0% no1
Gemara: Rav Yehuda said in the name of Shmuel, “This [rule of the MR TN 27 K : XIDI
Mishnah, (that if he declared, ‘Let my field acquire it ... he acquires it)] ATTY 782 -;myw X7 '78173127
is effective, providing that he is standing at the side of his field.” [Asks *DY° 227 IMRT NTY i) ey
the Gemara:] should his field not acquire it on his behalf? Didn’t Rabbi mip oI ’7W 19310 X110 0272
Yossi son of Rabbi Chanina say, “A person’s courtyard (i.e., property) 372 5o 3 Jpyan xbw )
acquires even without his knowledge”? [Answers the Gemara:] This ArRY 30 ’7;}_{ Bahlelal7foh]
only applies to a protected field, but an unprotected field only acquires IIW T2 IHIV OX - NIHAYD
on his behalfif he is standing next to it. Otherwise it does not. . R\ N'?’R ,i’}_{

When a lost object without a siman (that therefore does not need to be returned) is found inside one’s
courtyard (property), his courtyard can acquire it on his behalf. This is referred to as Wxn a3, kinyan chatzer.

Our Gemara teaches us that there are two types of private property:
A. Protected private property, a chatzer ha-mishtameret - for instance, a fenced-in field or yard, or the
inside of someone’s house - automatically acquires lost objects on behalf of its owner.

B. Unprotected private property, a chatzer she-einah mishtameret - like an open field or yard - can only
acquire an object if the owner stands next to the property.

We’re coming closer to answering Marcy’s question. The Rosenfeld’s yard is open to the sidewalk on a busy
street (Scenic Avenue) and is therefore classified as unprotected private property. The Rosenfeld family
only acquires lost objects that fall in their yard when they are standing next to it, but otherwise not.

So can Marcy keep it? We still haven’t addressed one possibility - that the Rosenfelds themselves lost it.
After all, it’s on their yard. The following Mishnah relates to objects found in privately owned property that
is frequented by many people.

Source 14. Mishnah Bava Metzia 2:4 - Finding a lost object in a privately owned store.

If one found a lost object in a store, he can keep it. 90 IPR 0,002 X¥D

Source 15. Rashi’s Commentary on that Mishnah - Bava Metzia 26b - Why can he keep it?

If one found a lost object in a store, he can keep it. 9272 - 9 39X 17 NINA RED (7)
This is referring to an object without a siman. [The reason he 720 D37 XINTT JRP 170 93 PRY
can keep it is] that the one who lost it gives up hope because :0WY 0°0391 Yo0W ,WRn

everyone enters there.

The Shulchan Aruch (Choshen Mishpat 260:5) rules according to this Mishnah.
Since the object has no siman, and it is found in a place frequented by many people, the Rosenfeld’s yard -
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at least near the sidewalk - is similar to a store. It is also private property frequented by many. There is no
reason to think that the pendant belongs to the Rosenfelds any more than any passersby.

Marcy can keep it.

Incidentally, remember Steve in Starbucks? He was able to keep the $50 bill even though the Starbucks
store is privately owned, because hundreds, if not thousands of people frequent the restaurant: it has no
siman and the owner gave up hope; it could have come from any customer, not just the owners; and the
store itself doesn’t acquire it on behalf of the property’s owner.

Benji took a job with a contractor during his summer break from Cambridge. He was assisting in
the renovation of an 18th century London mansion on a sprawling estate that has been sold many times,
over the past 200 years. Benji was directed to tear up an old wooden floor in a room that served as the
guest quarters for the past fifty years, to lay a new marble floor. As he neared completion and pried apart
the last few boards, he found wedged between the last board and the wall - an aged, but stunning diamond
ring! Benji was torn about what he should do:

e Give the ring to the mansion owner?
* Give it to his boss?

e Keep it?

Let’s first examine the obvious assumption that if you “find” any object in someone’s private home, it
should belong to the homeowner. Is there any possibility otherwise? The following source is a good place
to start:

Source 16. Bava Metzia 25b-26a - Finding an object in a pile of rubble or in an ancient wall; finding
ancient treasures.

Mishnah: mwn
If he found [a lost object] in a pile of rubble or an ancient wall, he can 15 R A bn:m 533 X%
keep it. R
If he found it in a new wall: from half the width of the wall and outward P¥nn ,wIn Yoo xgp
he can keep it; From half the width of the wall and inward it belongs to = D’Jg'yj 'I’EH?J ,1'7W . an'zq
the homeowner. ... "2 bya by
Gemara: halab
(In the case of something found in an ancient wall] a Tannaitic source SW 19 99 HI920 38 < X3
says, “Because he (the finder) can say that it belonged to the Emorites . ’ -[,—‘ b’?j‘l?;?}z
(people who lived in Israel before the Jews entered in the times of XY SR 2vIzn 090K MWK
Joshua).” o ?;.3"7;37_3
Q. Emorites hide things in walls and Jews don't?! 7DV PNYT, x;ng N'?

A. You needn't be bothered by that difficulty — the Mishnah is referring

to a situation where the found object was extremely rusty.

The Mishnah and Gemara teach us that the finder can keep an object he found on someone else’s premises
if it was very old, predating the occupancy of the current landlord.
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There are two factors that prevent a finder from keeping a found object:

A. The owner lost it, but didn’t yet give up hope of reclaiming, due to the presence of an
identifying mark;

B. The owner intentionally left it there and will return later; the object is not lost at all, and
therefore should not be touched.

A very rusty metal found in an ancient wall can be kept by the finder, however, because neither of the
above qualifications apply:

A. It was lost so many generations ago that any attempts to retrieve it have been exhausted, and
the owner has certainly lost hope of retrieval.

B. Because it’s so old, it is clear that the owner didn’t leave it there intentionally, planning to
come back and get it.

But Tosafot points out an apparent difficulty with this ruling. The Gemara seems to relate only to whether
or not the mitzvah of returning the lost object applies to the finder of the old rusty object. It seems to
ignore the possibility that the object is not for his taking for a different reason: Perhaps the ancient object
belongs to the homeowner, because it was located on his property when he purchased the house.

Source 17. Tosafot Bava Metzia 264, s.v. “D’shatich (it was extremely rusty)” - Doesn’t the owner of
the house acquire whatever is within his property?

If you ask, “Shouldn’t the owner of the courtyard acquire X 937 Yyab 30 Y 21771 1 1NN oX)
that which is in the rubble on his own property? Shouldn’t 25097 Yyab

the same go for the wall?!”

The basis of Tosafot’s question is found in the Mishnah and Gemara we learned above (Case 5) about one’s
field acquiring a lost object on his behalf. There we distinguished between two types of property, protected
and unprotected.

As we learned above, a person’s home - classified as a protected courtyard - can acquire an item even
without a homeowner’s knowledge! So if the diamond ring was dropped by a guest, one would have
assumed that the current owner of the mansion takes possession through the principle of kinyan chatzer.
One also might have assumed that even a rusty old object found in an ancient wall should be automatically
acquired by the owner of the property. But the Mishnah and Gemara assume that’s not the case, and
Tosafot explains why:

Source 18. Tosafot, De-shatich, Bava Metzia 26a - Limitations on kinyan chatzer

We can respond that one’s courtyard doesn't enable him %1920 9272 MIIp %0 PRT Wi W)
to acquire what he might never find at all — for instance, RITW X7 InD 0LIVY 2REH XOW niRY
something hidden in the width of his wall... .bnag vava vivn

Now, applying these principles to Benji’s case, because the homeowner might never have found the
diamond ring, the property does not acquire it on his behalf, and it thus would belong to Benji, the finder.
The ring was unearthed in a totally unexpected way during renovations, and in the natural course of things,
the owner would never have come across it. Kinyan chatzer cannot acquire such objects for the homeowner.
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Another commentator, the Mordechai, addresses the same question as Tosafot, and is even more lenient
about the circumstances under which the ring can be kept by the finder.

Source 19. Mordechai, Bava Metzia, Siman 260 - Property only automatically acquires things normally
found there.

We only say that a person’s property acquires an object if the x?x ) mip oIy bw 131 170K XY
object is commonly and regularly found there, as in the case Xo0 9, RixnY '79131 mowT *na
(Source 13 above) of the first chapter of Bava Metzia, when %7 109X X7 :Nijvxp x;;ﬂ N?QI? Pjg-l
one who saw people running after a lost object, or a deer etc. TR TTYY 191028 IR ARCYNT IR
[into his field]. For in a field it is common to find deer and 0127 5;}_{ ,nﬁblﬁ? DR2X mg: PEn
pigeons. But his field cannot automatically acquire things ,1P2050m XYY NIV 1932 B8 DPRY
not commonly found there, like money or other moveable b9y 1T ) a7 XY
objects. '

Therefore, both the Mordechai and Tosafot would agree that Benji can keep the diamond ring. Not only
is finding a diamond ring in the home uncommon (which would have been enough for the Mordechai to
permit it to the finder), but in our case the homeowner would never have come across it under normal
circumstances (so Tosafot also agrees). If the ring had been found in some corner of the house, and not
beneath the floor boards, Tosafot and the Mordechai might disagree. In summary:

Source 20. Halachas of Other People’s Money, Rabbi Yisroel Pinchos Bodner, pp. 196- 202 - Halachic
conclusions: private property automatically acquiring for its owner.

When an item falls in private property such as in a private home — as soon as it lands on the property, it
automatically comes into the jurisdiction of the property owner, even if he was unaware that it was in his
property. Therefore, if an item with a siman was lost or forgotten in a private home, it is the responsibility

(and mitzvah) of the property owner to try to return it to its ownet.

Exception: Items that might never be discovered by the property owner do not automatically come into

his jurisdiction or ownership. For example, a visitor dropped a ring in someone’s house, and it rolled into a
crevice. Years later a worker opened a floorboard and discovered the ring. The original ring owner had long
since given up hope and thus relinquished his ownership. The ring did not come into the jurisdiction or
possession of the property owner because it was something that he might never uncover. Therefore the ring
was hefker (ownerless), and may be kept by the worker. If the ring found by the worker had been hidden

there by the owner it would not have become hefker.

Under most circumstances a property owner can keep objects without a siman found in his property.
Protected property - like a home or fenced-in yard - automatically acquires on his behalf. This is
referred to as kinyan chatzer.

Open property - such as an unfenced field or yard - only acquires objects on his behalf if the owner
stands next to it.

But, says Tosafot, even protected property cannot acquire something the owner would never have come
across during normal life. The Mordechai goes further and says that it can only acquire objects that are
commonly found there.
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SECTION IlI

Finding Objects the Owner is Highly Unlikely to Reclaim

Must lost objects be returned in all circumstances? Are there any cases in which even objects with clear
identifying features may be kept?

As we will see, there are a number of exceptions.

Case 7. Asher is down at Sunset Beach enjoying a winter sunset and sees a soccer ball being cast about by
the waves at the edge of the shoreline. He rescues the ball from being swept out to sea and then notices a
name and phone number written on it. Asher, who has studied and reviewed the following Gemara several

times, realizes he now has a dilemma:

Source 21. Bava Metzia 22b - Keeping lost objects swept away by a flooded river.

Rabbi Yochanan quoted Rabbi Yishmael son of Yehotzadak 12 YRYNW? °37 DIWH 13097 727 IR
as saying: How do we know that a lost object swept away by RTY 971 AOVWY n:‘s;g:? I pIRI
aflooded river is permissible to keep? It is written, “Thus 191 9702 Avyp 1277 ,2°027 - NI
you should do to his [lost] donkey, and thus you should do IR NTIR 5?'7 nyn 191 ‘111??3!”5 nyyn
to his [lost] clothing, and thus you should do to anything (22 ©7727) “POREMI NN TIXA WK
your brother lost and you found” (Devarim 22:3). This ,O7% 22 DYR 207 200 ATARY 00
[mitzvah of returning lost objects] only applies if the object DYX XN ﬁ;.v&\ ’qm}; n:n:gw 97 -'HJ?SYZ
is lost to the owner but accessible to others. This excludes . . - h Relh ‘7'_;,

that which is lost to the owner but not accessible to others

(an object swept away by a flooded river).

On the one hand, Asher thus appears to be entitled to keep the ball. Yet on the other hand, the name and
number of the owner is clearly marked.

What should he do: keep it, or call the owner to come get the ball? To answer this let’s see one of the next
lines in the Gemara:

Source 22. Bava Metzia 22b - Even with a siman, an object swept away by a flooded river can be kept.

The swept-away object is permitted whether or not it has %7 121 12°0 A RT3 - RPN ...
a siman. RV 1270 72

Even though the ball has a name written on it - the clearest imaginable siman - this source, at least,
implies that Asher can keep the beach ball. Should he call the number on the ball? Let’s see our final case
and its relevant sources for the resolution:

Case 8. Roni was making his way home the night of December 31 from his weekly Gemara & Pizza class,
totally absorbed in mentally reviewing the animated debates. He found himself walking across Times
Square at 11:59 PM and 50 seconds, as the ball was dropping and the mass of people crowded around him
were mesmerized by its descent. People were pushing in all directions. As he was moved to his right by the
pressing crowd, he stepped on something metallic on the asphalt street, looked down (as everyone else was
looking up) and found a Rolex watch! Roni was in a quandary. (He found out the next day that it is worth
$18,000!). What should Roni do?

e Try to find the owner?
*  Keep the Rolex and sell it at Sotheby’s?
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The key concept underlying our whole shiur - ye’ush - applies here as well. It is legitimate for a finder to
assume that any owner would give up hope of ever finding a watch among the millions of people there on
midnight of January 1. Based on this, even if the owner of the Rolex would present the serial number of
his watch, the finder could keep it - halachically. However, there’s another crucial component to deciding
whether or not to return this watch.

Let’s now see the Rema’s important addition to the halachic ruling:

Source 23. Shulchan Aruch and Rema, Choshen Mishpat 259:7 - Objects swept away by flood can be
kept; but it’s considered “just and good” to return them.

One who salvages something taken by a lion or bear, by o2 7iv o) o ’7w §0I77 23737 IR Loxmn
high tide (washing away everything in its path), or by a 3 QLYY NIXDID 1D IR WY PINRY IND
flooded river (when a river widens, overflows its banks bwq @¥ '7?3 WiV 12790710 7172 RYIY 70
and spreads), he can keep it, even if the original owner PDIT3 by XY 573 TR “p) 1M '?W Ny
is standing and screaming [that it’s his]. Note: It is 109y Hyan 19oox W IPR M0, C°UI , LYiDY
nevertheless good and just to return it. 710 W) 230 0ipn Yam 1 .a1Y)

The Rema here alludes to a biblical verse communicating a fundamental approach to morality, to all of our
behavior: Be just and good.

Source 24. Devarim 6:18 - Do that which is just and good.

You should do that which is just and good in the eyes of God. :‘n *1ya 2ju3) WD YY)

Even though halachically the finder is technically permitted to keep the Rolex, he must think twice about
keeping it if he has a way to trace the owner. Keeping it is legal, but is it “just and good”? If the Rolex
owner would track down his Rolex and is now standing in front of Roni, is it right for Roni to say, “Legally
I’'m allowed to assume that an owner would give up hope of ever finding this watch so I’'m keeping it, even
though I know it’s you who lost it”?

Writes the Rema: “The basic ethic of hashavat aveidah is that it is good and just to return the watch”
(See also Shulchan Aruch Choshen Mishpat 259:5). This principle would apply to Asher and the soccer ball
above in Case 7, and any other lost object that could be announced by the finder and reclaimed through
simanim by the loser. The overarching ethics of hashavat aveidah are further explained as a way to benefit
society and help us to refine our character:

Source 25. Rabbi Aharon of Barcelona, Sefer Ha-Chinuch, Mitzvah 538 - The mitzvah to return lost
objects is of great social value.

The reason behind this mitzvah is obvious for it is beneficial Y9 NYYIR 712 WY 00,3170 91 XD Wi

to everyone, as well as the social order. Everyone forgets L8 X071 Y92 AROWRW LATnD 29w
things and people’s animals are always running away here and Yn;;-[ nn nsnjﬁélnmzﬁ 5?; m:m;-m Di
there. With this mitzvah, the animals and possessions of our 9177 939y R’Tﬂ{] nxIg -"13?:3;3 m]'] ",-'mm
people will be well guarded wherever they happen to be in v;—pw 0117?;3 5;3 .Dvbgm 1-;1?3,-;3;3 nﬁ?f;w;
our land, as if they were in the hands of their actual owners. ,0°2y37 T NOp 17 19K AWITRE 13X

All the laws of God are just and bring joy to the heart. 2% nnwn oY ‘1 TP Y31
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Source 26. Ralbag, Devarim 22:3 - This mitzvah helps us acquire good character traits.

[This mitzvah] teaches us to act with righteousness, SIPINT WP R A7 DRIPE 12 WY

sensitivity and mercy.

And hashavat aveidah really makes a difference, as the following recent incident illustrates...

“I worked on bus no. 7, and when | reached the terminal, | made a routine check,” Ben Simon, a driver of the
“Kavim” Company, recounted. “During the check, | discovered a black bag on one of the benches. | opened
it and found a thick envelope which contained 15,000 shekels ($4,000) in cash, a credit card, ID card and
personal documents.

“I know that in our company there is a Lost [tems Department and clear procedures regarding lost items
of passengers on our buses. Not for one moment did I think of taking the money for myself,” he said. “It
was clear that | had to invest every effort to locate the owner of the bag, and return it to her as quickly as
possible. In the ID | could see where the lady lived, and in the next rounds of the bus, | was already on the
way to her.”

Half an hour later, Ben Simon arrived with the bus at Kaminsky’s home - a widow and pensioner, mother of
two and grandmother and great-grandmother of 8. He noticed her sitting at the entrance to her home and
weeping bitterly.

“I came out and handed her the bag, and | turned her into a happy woman,” related Ben Simon, for whom
Kaminsky could not find the words to thank. “Suddenly, the bus stopped, and the driver came down from

it like an angel from Heaven, and gave me the bag with all the money,” she related and added: “I got a gift
for Rosh Hashana. | am overjoyed that the driver chose to look for me to return the loss. May there be many
more like him. | have no words to thank him and the Kavim Company for their devoted care.” Yisrael Hayom,
September 12, 2012.

www.bhol.co.il/ArticlePrintEng.aspx?id=44566

KEY
THEMES
OF
SECTION I

* Even items with identifying marks are permitted if they were swept away by a flood or high tide.
* Nonetheless, it is considered correct to return them if the identity of the owner is known.

¢ The mitzvah of returning lost objects is good for society and for refining our character.


http://www.bhol.co.il/ArticlePrintEng.aspx?id=44566
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CLASS
SUMMARY

How does a finder determine whether he may keep an item he found or must return it?

The finder must check whether there is some identifying characteristic by which the owner can reclaim
his object. Examples we have seen are: location, specific number, special container, and, of course, name
and phone number.

The finder must also make sure that the object wasn’t purposely left there by the owner. If
circumstances indicate that it was or might have been, the object should not be touched.

A finder also has to determine whether a lost object might have already been acquired by someone
else. For instance, something found on private property is often automatically acquired by the owner.

Sometimes, a found object can be kept even if it has an identifying characteristic. Something washed
away by a flood could be kept by a finder even though it has a siman. However, we saw that it is proper
(“just and good”) to return something even in those types of situations if you know who the owner
really is.

What are the underlying principles behind the rules?

If an owner who lost an object gives up hope (ye’ush) of ever being able to reclaim his object, he loses
his connection with it and the finder can keep it.

The main cause for giving up hope is that the lost object has no identifying characteristic (siman) he can
use to claim it as his.

An owner will also give up hope in extreme situations - an object lost in a flood, an object lost at a mass
gathering place where he knows people won’t give it back - even if it has a siman on it.

Does it make a difference what you find?

It definitely does. Mishnayot in Baba Metzia 21a and 24b list examples of items one must return and
those one need not.

Objects that are not unique - the $50 bill in Starbucks, the pendant on the lawn, the Parker Jotter - can
be kept (as long as they are the type of item the owner notices when it’s missing).

Objects with identifying marks - like the $613 in a money clip - must be returned.

Hashavat aveidah also requires preventing others from incurring any type of financial loss - such as if
car lights were left on, or water threatens flooding someone’s property.

Does it make a difference where you find it?

Yes. Something found in a unique location - not one where many people lose things - should be
announced, because the owner can claim his object based on a unique location. An example would be a
pen found on a certain book shelf of the library.

Objects found on protected private property most likely were automatically acquired by the owner
(through kinyan chatzer).

One exception would be where the owner wouldn’t possibly find the object in the course of normal life
(Tosafot’s approach), such as the diamond ring under the floor boards of an old house.

Objects found in open, unprotected property - e.g. the front yard of a house on a busy street - would
only be acquired by the owner if he stood on or by the side of his property.

Even in protected private property, if it is frequented by many people - such as a store or restaurant -
a finder can keep the object (if, of course, it has no siman), because the owner doesn’t automatically
acquire everything that falls there.
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RECOM-
MENDED
ADDITIONAL
READING

Halachos of Other People’s Money, by Rabbi Yisroel Pinchas Bodner, has an extensive section on returning
lost objects on pp. 137-202. This book is a good source for further investigation of the practical sides of this
mitzvah. He deals with such questions as:

How long do | have to wait for the owner to claim his lost object? (And the concept of In'ix xa'w Tv.)

* How should someone who finds a lost object publicize his find?
« What if | find a bike and it gets damaged while in my possession - am | liable?

* How much trouble do | have to go to in order to return something?

$500 million (!) of precious silver and gold coins from on an early 19" Century sunken Spanish ship

were found by Odyssey Marine Exploration, an American exploration company in 2007. The Spanish
government, however, had not relinquished hope, and, in a high profile legal battle, retrieved the treasure
in 2012.

http://en.wikipedia.org/wiki/Black_Swan_Project

“A Remote Chance of Returning a Lost Object,” by Rabbi Daniel Mann
http://e.yeshiva.org.il/midrash/shiur.asp?id=19188

“Mystery in the Coatroom and Other Lost Stories or Some Practical Aspects of Hashavas Aveidah,” by
Rabbi Yirmiyahu Kaganoff
http://rabbikaganoff.com/archives/1638

“Returning Lost Objects,” by Rabbi Shraga Simmons
http:/www.aish.com/tp/b/sw/Returning_Lost_Objects.html

“Mitzva Minute - Returning Lost Objects,” on Chabad.org
http://www.chabad.org/library/article _cdo/aid/1058268/jewish/Returning-Lost-Objects.htm

“Hashavas Aveidah - Returning Lost Objects,” by Rabbi Doniel Neustadt
http://www.torah.org/advanced/weekly-halacha/5764/kiseitzei.html



http://en.wikipedia.org/wiki/Black_Swan_Project
http://www.aish.com/tp/b/sw/Returning_Lost_Objects.html
http://www.chabad.org/library/article_cdo/aid/1058268/jewish/Returning-Lost-Objects.htm
http://www.torah.org/advanced/weekly-halacha/5764/kiseitzei.html

