)& NLE Thinking Gemara Series: The Conjoined Twins Dilemma

RESOURCES

THE CONJOINED TWINS DILEMMA:

Shnayim Mehalchin B’derech, T’nu Lanu Echad Mi’khem and Rodef

Teacher’s Guide

In fall 1977, conjoined (often referred to as “Siamese”) twin girls were born to a
Jewish couple in New Jersey. The twins were connected from the shoulder until

the pelvis and shared a six-chambered heart and a liver. A team of twenty leading
doctors and nurses was assembled in Philadelphia at Children’s Hospital to separate
the twins in a difficult surgery that raised serious halachic and ethical issues. The
players in this dramatic episode included a pair of fragile, newborn “Siamese” twins,
a young couple, some of the finest surgeons in the United States, and one of the
world’s greatest halachic authorities, the saintly Rabbi Moshe Feinstein, of blessed
memory (1895-1986). A painful and tragic decision needed to be made since the
twin’s shared heart could fail at any moment; without surgically separating the twins
there was no hope for survival for either one. Was it permitted to separate the two
babies, resulting in the immediate death of one, in order to save the life of the other?

In this class we will debate the moral and ethical issues raised by analyzing three
Talmudic discussions that were reviewed to arrive at the landmark decision: Shnayim
Mehalchin B'derech, T'nu Lanu Echad Mi’khem and Rodef.

KEY Is it permitted to kill one person in order to save someone else?
QUESTIONS . . . . .
Is there a difference between actively causing a death and passively causing a
death?
* What should be done if one person’s death can save many lives?
* Does the legal status (halachah) change if one person is pursuing another?
* How are the legal principles implemented in a real-life situation?
CLASS Sectionl. Background to the Case
OUTLINE

Section ll. How Many People Are Here?

Section lll. The Analogy of Two Desert Travelers, Only One Has Water
Section IV. The Dilemma of Handing Over One Person to Save a City
Section V. Rodef - Killing a Pursuer to Save a Potential Victim

Postscript. The Operation and its Aftermath

Note: This shiur is not intended as a source of practical halachic (legal) rulings.
For matters of halachah, please consult a qualified posek (rabbi).
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This is how Sanhedrin 72b looks in the classic editions of the Talmud.
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The Conjoined Twins Dilemma - Teacher’s Guide S

SECTION |

Background - The Case

The Agonizing Question: Separate the Conjoined Twins?

On September 15, 1977, a pair of Siamese twins was born to a Jewish family in
Lakewood, New Jersey. These twins, unfortunately, shared some internal organs,
including a unique six-chambered heart. Shortly after their birth the twins were flown
by helicopter to the Children’s Hospital in Philadelphia, where Dr. C. Everett Koop,
who subsequently became the highly regarded Surgeon General of the United States,
was the Chief of Surgery.

It became obvious to the entire team of physicians that the twins would die in a
relatively short time unless they were separated. The only way by which one child
could be viable was if the twins were surgically separated, resulting in the immediate
death of the more dependent baby. Dr. Koop informed the family of the ethical
dilemma they faced: Are they willing to give the medical staff a green light to go
through with surgery on their twins, effectively killing one to save the other?

The deeply religious family, themselves prominent teachers of Torah, referred the
question to Rabbi Moshe Feinstein, of blessed memory, one of the greatest halachic
authorities of his time, living in the Lower East Side of New York City.

Rav Feinstein consulted with the team of medical experts and rabbinic scholars
during ongoing sessions lasting late into the night. After great deliberation, he
approved the surgery on October 6 with the operation scheduled for October 11.
While awaiting the decision, Dr. Koop had to quiet his group of experts, who were
anxious over the lapse of time - the babies’ six-chambered heart was showing signs
of failure due to the load of supplying blood to the two infants.

Dr. Koop calmed his team with the following statement (as quoted by Rabbi M. D.
Tendler, ASSIA, Vol. IV. No 1, February 2001): “The ethics and morals involved in

this decision are too complex for me. | believe they are too complex for you as well.
Therefore | referred it to an old rabbi on the Lower East Side of New York. He is a
great scholar, a saintly individual. He knows how to answer such questions. When he
tells me, I too will know.”

Rabbi Feinstein’s 1977 Conjoined Twins ruling was not included in his responsa,
lggrot Moshe. The halachic analysis was subsequently documented by Rabbi Moshe
Tendler, who discussed the Conjoined Twins case at length with Rabbi Feinstein and
the medical team, as well as by Rabbi David Bleich, a bioethicist at Cardozo School
of Law. This shiur is centered upon what has been attributed to Rabbi Feinstein’s
analysis, as well as additional proposed solutions (see also Additional Resources).
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SECTION I

How Many People Are Here?

The first step of the decision-making process was to determine whether the twins
were considered one human being or two. The following report demonstrates how
this question was mulled over for a number of days.

Source 1. “The Surgery: An Agonizing Choice - Parents, Doctors, Rabbis in
Dilemma,” by Donald C. Drake, The Philadelphia Inquirer (October 16, 1977) - Are
the conjoined twins one person or two?

Time and again Rabbi Tendler put the same question to Dr. Koop in different ways,
because the answer would be so important to the rabbinical discussion that would
ensue.

Are the twins one baby or two babies? ...

Each time Rabbi Tendler asked the question in a different way, Dr. Koop would
come back with the same unequivocal reply: With the exception of the chest
connection at which their livers were joined, as well as their hearts, the girls were
separate human beings with their own separate brains and nervous systems.

If the twins were defined as one person, the halachic decision would be relatively
simple: Tragic though it remains, an endangering limb can and should be amputated
to save the person’s life. However, the doctor defined these twins as two people.

There is also a Talmudic precedent (though the cases might not be identical)
indicating that they should be treated as two individuals.

Source 2. Menachot 37a - A child was born with two heads.

Pleimo asked Rebbe [Yehuda the Prince], “If a man M7 7271 798 AP XY

has two heads, on which one should he place his TR DWRI W I WY
tefillin (phylacteries)?” Rebbe said to him, “Either IR 721900 I 100
go into exile or you will be excommunicated!” 79y 23p IR V93 03P IR Y
(Rashi explains that Rebbe assumed the question XDX IR 7! RADY
was extremely irreverent and mocking.) Just then L2 IR ,XI23 RINT
a man walked in and said to Rebbe Yehuda the A9 ORT R °Y TYNR”
Prince, “Our baby that was just born has two 20°RY 112 7R YD D
heads. How much do I have to give the Kohen N3N X2D XIT XKOR 727797
(priest) for pidyon haben (redemption of the first My 32 19°% 2707 707
born — usually five silver pieces for a baby)?” A 7.0y

certain elderly man came and taught him,“You are
obligated to give him ten silver pieces.”
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The obligation to give ten silver pieces (for pidyon haben) for a baby with two heads
indicates that he is considered two separate people, so that five silver pieces must

be paid for each.

All of the subsequent ethical and halachic deliberations thus assumed that the twins
were to be treated as two individuals and the single question was now: “Can one

twin be sacrificed to save the other?”

Jewish law stipulates a general principal: “Ein dochin nefesh mipnei nefesh” - one
may not sacrifice one life to save another (see Source 17). Judaism views each
person as having infinite value, and we do not prioritize to say that one life has a

greater quality of life than another.

Source 3. Mishnah Sanhedrin 4:5 - The sanctity of the life of every human.

Man was created alone (whereas other creatures
were created in groups) to teach that one who
destroys a single Jew is regarded as one who has
destroyed an entire world. Whereas one who saves
a single life is regarded as having saved an entire
world.

92U 7027 P 07X X1
2XWn NOX D3 TaRHT
3R A7XD 2N 7Y TR
Wp3 07pRI 93] K2p 071y
T2y ¥R YRIWH NoY
.7 0%9v 02p 198D 2IN27

The value that Judaism places on life - on each and every life - is immeasurable.

Source 4. Rabbi Shlomo Zalman Auerbach, Minchat Shiomo 1:91:24 - We have no

way of measuring the value of life.

Regarding the matter of “life,” we have no means
of measuring its worth and importance, not even
from the standpoint of Torah and mitzvot. We
must violate the Sabbath even for an elderly, ill
man — even if he is completely insane and deaf and
cannot perform a single mitzvah, (even if his) life is
a massive load and burden upon his family, which
distracts them from Torah and mitzvot and adds
to their troubles...Even in such a case, the greatest
among Israel are commanded to make efforts and
get involved in his healing and violate the Sabbath
to save him.

PR 700" 2Y 1397 °
92 17 - AR DWW Y7
DP9 DR 79I

XY 19°D% DNIWM)

1Y% 10w ,nivgnI T3ina
m7in Tp1 Y 03 N3WT NX
* Yy AR PRV 7

I3 YT W RINY
MY DWW NIDYY Y132 K]
2207 Riyn? p7 07 M)
D77 079N INnRwn Yy YiT)
o917 ,nIEMI 7790 Y3
*21X 077 "7 71737 07yEY
270WY PRI 2211
Yy YonY1 inygaa pioy)
JD3W3 DR
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Based on this principle, which values human life beyond all other value, can there be
any basis to kill or sacrifice one twin to save the other?

« The first decision that had to be made is whether the twins were considered one

KEY

THEMES person, or two. If they were one, the question of separation would have been

OF compared to amputating a limb. However, the Talmud considers an apparently

SECTION similar case of conjoined twins as two distinct people.

I * Under the assumption that two people are present, sacrificing one for the sake
of another is a grave question. A basic tenet of Torah Law states that in general
one person is never sacrificed for the sake of another.

* This tenet draws from the overarching sanctity of human life in Torah Law. In this
case, however, mere inaction would have led to the death of both twins, further
deepening the dilemma of how to act.

SECTION Il The Analogy of Two Travelers with One Water Can

A primary Talmudic source dealing with the issue of sacrificing one life for saving
another is the case of two desert travelers, where only one of them carries a single
can of water - enough for his own survival to reach civilization, but not for both.

Should the person who owns the water drink it himself or share?

Source 5. Talmud Bavli, Bava Metzia 62a - Two people in the desert and only
enough water for one.

Two people were walking on a journey in a desert, 7772 172900 PIY 0w
and in the hand of one of them was a flask of 0% YW 1IRR 10m IOR T2
water. If both of them drink, they will both die, OX7,0°DR DI NIV OX
but if one of them drinks all the water, that person WY $030 170 I0R AN
will reach civilization and live. Ben Petura said, INYW 20IN : RIIVD 12 WIT
“It is better that both of them drink and djie, IR IR PR) NI DI
rather than one of them seeing the death of the 7Y .$7°20 YW Innon3 onn
other.” Until Rabbi Akiva came and taught from MY : NI RIPY °27 KW
the verse (Vayikra/Leviticus 25:36),“Your brother QnIIp 900 70y IR
shall live with you” — your life takes precedence 37020 Y

over your fellow’s life.

To place the dilemma in a different context, consider the scenario of a sinking boat,
which does not have enough lifeboats for all passengers - as was the case in the
famous sinking of the Titanic. The ruling of Rabbi Akiva whereby “your life takes



The Conjoined Twins Dilemma - Teacher’s Guide U

precedence over your fellow’s life” is readily applicable: Someone with a seat in a
lifeboat doesn’t have to give it up.

Returning to the case of the twins, the question of “sharing” the heart appears to be
identical to the question of sharing the water. Just like the single can of water, the
single shared heart was unable to sustain both twins, and could only keep one of the
twins alive.

Yet, the question is whether the single heart “belongs” to one of the twins, so that
she can justifiably “claim” it for herself - just like the can of water in the case of the
travelers - or whether the heart does not belong to either twin, so that the cases
might be fundamentally different.

Upon questioning, the chief surgeon reported that only one of the two infants could
plausibly keep the heart and survive:

Source 6. Drake, op. cit. - Only one infant could survive.

Dr. Koop reported that there was no doubt that the only infant who could be

helped by surgery was Baby B, since Baby A was dependent upon Baby B for heart
function, and suffered from poor blood circulation. Moreover, there was no way that
the six-chamber heart could be given to Baby A, nor was it possible to separate two
chambers of the heart and give them to Baby A. The only hope was to save Baby B.

Based on this prognosis, we can assume that Baby B was indeed “in possession” of
the heart. The heart could not be given to Baby A, and only Baby B could go on to
live with it.

However, there still remains room for a fundamental distinction between the cases.
In the case of the travelers and the water can, the person making the decision is

the person holding the water can - it is up to him to decide whether or not to keep
the water for himself, or share it with his fellow traveler. In the case of the twins,
however, the decision was for the parents or the surgeon to make. Baby B might
have been considered in possession of the heart, but it was not in his powers to keep
it from Baby A.

Rabbi Avraham Yeshayahu Karelitz, in his comments on the Gemara, writes that this
point should not make an essential difference.
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Source 7. Rabbi Avraham Yeshayahu Karelitz, Chazon Ish, Likkutim to Bava Metzia
(Siman 20), 62a - A third party should also give water to one traveler, and not

share it among both.

It appears that if a third party has water, and

two thirsty people are before him, the halachah
depends on the same dispute. According to Ben
Petura the water is given to both, and both will
die, for even if he gives the water to one of them,
the receiver will have to share it with the other. But
according to Rabbi Akiva he should give the water
to whomever he chooses. Though the third party
is not under the instruction of “your life takes
precedence,” the person he gives it to will justifiably
save himself, and it is therefore permitted to give
the water to him. Moreover, it seems that the third
party is obligated to give the water to one of them,
because the instruction “your life takes precedence”
implies that one person’s long-term life takes
precedence over both of their short-term lives, so
that even a third party should ensure that one of
them will live a long-term life.

X22% D°0IP°? , WK 1IN

W° ORT AR X ,20 RY8H
DRRY W P10 07 TK?
1377 ,K032032 170 ")
DY 1031 RIIVD

OX AR X737 D[l’;t? ilgklaky)
pionY 2omn XY I

107 RpY °2371,1730 oY
23 99 XY, 7YY K
P20 DWH X7 1N1DYT
Y 112 0ipn Y2n,RTip
PRI ,1T2 I0RY ¥ NIPY
2207 A% 7 107 109D
P70 P2WAT 12 K7 1077
207 7YIA IR PRTIR
TYw 0 07p 19Y 0%y
P9 107 03,000 W

1 N2¥02 DY PIRYTY
073y

A surgeon can be compared to a third party holding a can of water, and the twins
to two travelers who require water to live. According to Rabbi Karelitz it is correct
for the third party to give the water to one of the two travelers; thus it is apparently
correct for the surgeon to give the heart to one of the infants, and specifically to
Baby B, who is the only infant able to keep the heart and live.

Yet, some commentaries have disputed Rabbi Karelitz’s assertion, positing that a
third party in possession of the water cannot select one of the travelers over the
other, and must rather share the water between the two travelers. In fact, Rabbi
Karelitz himself writes elsewhere (Annotations to Chidushei Rabbeinu Chaim Halevi,
Hilchot Yesodei Ha-Torah, Chap. 5) that this is the case, explaining that the third
party may not watch one of the travelers die while helping the other survive.

Moreover, the cases are not completely comparable. In the case of the travelers
and the water, the question is whether to actively save one of the travelers thereby
causing the passive death of the second traveler, or allow both to die. In the case
of the infants, the question is not only of saving one infant, but of actively (and
immediately) taking away the life support of the other. Even if we assume, as noted
above, that the heart is “the possession” of Baby B, it is possible that the active
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separation of the twins is different from the passive act of withholding the water
from one of the travelers.

The case of the travelers and the water was mentioned in the rabbinic analysis of the
conjoined twins (Rabbi Akiva Tatz, MD, simpletoremember.com). Yet, whether due to
the questions raised above, or for other considerations, the case did not play a major

part in reaching the final decision.

KEY
THEMES
OF
SECTION
i

The Talmud teaches that someone with the capacity to save himself need not
sacrifice his life for the sake of others.

This principle is taught concerning sharing a can of water with a fellow traveler,
where sharing it leads to the death of both travelers. Under the assumption that
the single heart of the conjoined twins is in the possession of one of them, the
cases appear to be readily comparable.

It is possible that the reasoning mentioned by the Talmud applies even to a third
party who can intervene and offer water (i.e. a surgeon who can give the heart)
to one of the twins who has a greater chance for survival.

Nonetheless, this Talmudic source was not a major factor in reaching the final
halachic decision, possibly because the active separation of twin B resulting in
the immediate death of twin A is different from the passive act of withholding
the water from one of the travelers.
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SECTION IV The Dilemma of Handing Over One Person to Save a City

The question of taking the life of the twin to save the other needed to be addressed.
The general principle is that one human life is never sacrificed for the sake of
another life. The reason for this is the sanctity of life, which Judaism elevates beyond
all other values. On account of the value of life, nearly all religious obligations are
waived in the face of danger to one’s life.

Source 8. Sanhedrin 74a - Besides three exceptions, one should transgress a
commandment to save one’s life.

Said Rabbi Yochanan in the name of Rabbi 27 IR LTV 77 17710
Shimon son of Yehotzadak, “They took a head- 12 1YY *27 0In 1P
count and decided in the second floor of the house nPoya 19m3) 1103 PIRIT
of Nitza in Lod, ‘Concerning all sins in the Torah nivvay 92 : 373932 nipI n°a
if they tell you to transgress and you will thereby QIRY 1R DR 7IINIY
not get killed, one should transgress rather than PX7792y° 2170 YX1 72y
get killed, except for idolatry, forbidden sexual 0°2295 N7y PIN 2
relationships, and murder.” .0°17 NI2°DWA NIy 193

The principle of preferring life to death is based on the biblical expression, “You shall
live by them (the commandments).” The Sages explain: “They [the mitzvot] should
not bring about your death” (Tosefta Shabbat 16:14).

In light of the sanctity of human life, the prohibition against murder is so severe that
it is forbidden to take another’s life even to save one’s own (unless in self-defense
against an individual who is directly attacking).

Source 9. Sanhedrin 74a - Forfeiting one’s life rather than killing a non-
threatening individual.

A certain person came before Rabba and told him, 7Y A7 177710
“The governor of my village said to me, Kill such 1277 A HRY RDXT RIAT
and such a person or else I will kill you.” Rabba ARIIT I 0P MR AP 1K)
replied to him, “Let yourself be killed and do not X2 "R} X21907 H0p 771
kill him. Who says that your blood is redder? A% MR 77 ’1YVR
Maybe that man’s blood is redder.” 91972 71 Pi0pR XY J190pY

X7 DY pRI0 7T XBTT
DU D X733 XINTT XD

Thus, a person threatened to be killed unless he kills someone else, must refrain from
the act of murder. We cannot weigh one life against another, and therefore one must
never act to take one life in order to save another.
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The question, however, is what happens where inaction will mean that both parties
will die. Is it permitted to take one life in order to save the lives of many?

A key source for this question is the following passage from the Jerusalem Talmud.

Source 10. Talmud Yerushalmi Terumot 8:4 (47a) - Can a named individual be
handed over to an aggressor to save a city?

We learn (in Tosefta Terumot 7:23): T 1IN YW TIntn
This is the ruling for groups of people who were PIY OIX *32 NIVD "IN
traveling and were accosted by non-Jews, who 033 177 33D 7772 Ivan
said: “Give us one of you and we will kill him; and 021 IO N7 10”7 ,1INKI
if not, we will kill all of you.” Even if all of them IR 777 IXG ORI INIX 3100
will be put to death, they should not hand over 12°BX 7: 027312 NX 0°3737
even one person of Israel. But if they singled out WD) 170m? XY 023771 17313
someone, as in the Sheva son of Bichri episode IOR 137 1707 ORI NoX
(Shmuel/Samuel I, Ch. 20, see below), they INIR 3907 ,7792 72 VI 1332
should hand him over and not get killed. Rabbi 12 TIYRY 227 IR 37737 9K
Shimon son of Lakish said, “This is providing DR 200 RIPY RITY L, WORY
he is subject to the death penalty like Sheva son 1379 °27) 7.>792 12 YaWw?
of Bichri was.” But Rabbi Yochanan said, “This 270 PR °B Y AR” 0K
applies even if he was not deserving of the death 72722 12 YawD non

penalty like Sheva son of Bichri was.”

Both Rabbi Yochanan and Rabbi Shimon b. Lakish agree that unless a specific
member of the group has been singled out by aggressors, it is not permitted to
kill someone for the sake of saving many. Necessity - even the necessity of saving
several lives - is not sufficient to waive the prohibition of murder.

Moreover, even if one person has been singled out, Rabbi Shimon b. Lakish maintains
that it is only permitted to give him over to die if he has been singled out with
justification - meaning that he is actually deserving of the penalty. According to
Rabbi Yochanan, however, his being singled out is sufficient, even if he is not guilty.

Why does it make a difference if a person has been singled out or not, even where
he is not guilty? The opinion of Rabbi Yochanan is difficult to understand.

Source 11. Rabbi Yehoshua Leib Diskin, Shut Maharil Diskin, Kuntress Acharon, no.
146 - Maharil Diskin explains why singling out makes a difference.

The rationale behind [the halachah of] singling out IR2N1 X2 97077 ROV
has not yet been clarified, and it is difficult to say that XITY 3% Py 177y
[the person singled out] is considered to be a pursuer  2W I W2 g% 77972
[who is viewed as threatening the others.] But, we .0913 NX 3737%

can say that it is in their hands to kill all of them.
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As we have noted, it is forbidden to kill somebody in order to save oneself (or to
save someone else), because we are unable to weigh the value of lives against each
other. Apparently, the singling out of an individual (according to Rabbi Yochanan)
means that we need not make the choice - his being singled out selects him for
death, and it is permitted to hand him over to save others.

Yet, although the halachah usually follows the opinion of Rabbi Yochanan, in this
case the Rambam rules in accordance with Rabbi Shimon b. Lakish. This means that
singling only helps if the person singled out is actually guilty.

Source 12. Rambam (Maimonides) Hilchot Yesodei Hatorah (Laws of the
Foundations of the Torah) 5:5 - The Rambam seems to rule according to Resh Lakish.

If gentiles tell [a group of ] women: “Give us one 7771 77IN7 70 07210
of you to defile. If not, we will defile all of you,” i3 9729y 0737 IMRY DV
they should allow themselves all to be defiled XL 190 NOR NP 10 ,0°2D
rather than give over a single Jewish soul to [the 1992 DX RHVI,IXY ORI ,ADIR
gentiles]. D77 107 X779 INNY? -
Similarly, if gentiles told [a group of Jews]: %W nox wo3
“Give us one of you to kill. If not, we will kill all 117 930 ,0793 D7 1K OX
of you,” they should allow themselves all to be ,IR ORY,723771) D27 IOR
killed rather than give over a single soul to [the ,072 33772--0292 DX 3171
gentiles]. noX W1 07 1701 YX)
However, if [the gentiles] single out [a specific ORI
individual] and say: “Give us so-and-so, or we IR ,390X) 077 3TN OR)
will kill all of you,” [different rules apply]: If --02%32 NX 3171 9K "1399 1Y
the person is deserving of death like Sheva Yaws an°m 220m 777 OX
ben Bichri, they may give him over to them. ’X7,0137 IniX 1102 ,°392 12
Initially, however, this instruction is not conveyed ox3; 777R2Y,12 077 1°79n
to them. If he is not obligated to die, they should 9X7,092 13930--2°0 91K
allow themselves all to be killed rather than give X7 nox Wl 0% 1o’

over a single soul to [the gentiles].

The Rema (Rabbi Moshe Isserlis) brings both the approach of Rabbi Yochanan and
Resh Lakish in his comments on the Shulchan Aruch.
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Source 13. Rema Yoreh Dei’ah 157:1 - The Rema cites both approaches.

If idolaters said to Jews, “Give us one of you, IIIRY 0°2232 72V 73
and we will kill him,” they should not hand 027 TN ub 10 bmw"?
him over unless he was singled out and they 07m IO n-:b 1M XY 133701
said, “Give us so-and-so (and they named an 310 39K T 1D O x'm
individual)” (based on the Mishnah in Terumot m ,719 -mz;'n) *1390 117
and the Rambam in Hilchot Yesodei Hatorah). 71 272 021177 NiPIINT
There are those who say that even in such a IR W (77307 07907 m:'rm
situation they should not hand him over unless K K273 °R7 °532 19°DXT 071
he is deserving of the death penalty like Sheva 70 2%7 19 DX x‘px 11073'7
ben Bichri. 417 DWD 3) 03272 y;w:

()

As mentioned before, Dr. Koop reported as a matter of certainty that the only infant
for whom surgery could possibly help was Baby B, since Baby A was dependent on
Baby B for heart function, and suffered from poor blood circulation. Baby A would
die regardless of surgery, and the only hope was to save Baby B. Can this situation
be considered as though Baby A was singled out for death?

Although we can suggest that Baby A had been singled out, it certainly cannot be
said that she was deserving of death. Therefore, the Talmudic precedent of handing
somebody over to save a group was not sufficient to permit the operation.

Source 14. Rabbi J. David Bleich, in “Conjoined Twins,” Bioethical Dilemmas: A
Jewish Perspective, p. 295 - The “handing over” case was not sufficient basis to
sanction the operation.

In light of the unresolved controversy between eatly-day authorities with
regard to this matter, a rabbinic decisor would find grave difficulty in
sanctioning an overt act designed to extinguish the life of one of the twins on
the basis of this consideration alone.

KEY
THEMES
OF
SECTION
IV

« Even for the sake of saving an entire city from death, it is only permitted to hand
over a single individual for death if he is singled out by the aggressor.

* The Talmud cites a dispute over whether singling out helps even when the
singled out party is not guilty of any crime and not deserving of death.

* In the case of the conjoined twins, the weaker of the twins could be considered
“singled out” for death, because there was no way she could have survived.

* However, the Talmudic precedent was not sufficient to decide the case, because
the twin was surely not “guilty” of any crime, and not “deserving” of death. Due
to the dispute mentioned in the Talmud, and the subsequent halachic debate
over the halachic ruling, another precedent had to be found.



The Conjoined Twins Dilemma - Teacher’s Guide 14

SECTION V Rodef - Killing a Pursuer to Save a Potential Victim

A different Talmudic concept is reported to have formed the basis of Rabbi
Feinstein’s ruling: The principle of killing a Rodef, a deadly pursuer.

What would you advise in the following case?

Source 15. “The Surgery: An Agonizing Choice - Parents, Doctors, Rabbis in
Dilemma,” by Donald C. Drake, The Philadelphia Inquirer (October 16, 1977) - Two
parachutists plunge to their deaths.

“Two men jump out of a burning airplane,” Rabbi Tendler said in one discussion,
using an analogy. “Ihe parachute of the first man opens and he falls slowly and
safely to earth.

“Ihe parachute of the second man does not open. As he plunges past his friend, he
manages to grab onto his foot and hold on. But the parachute is too small to support
both of them. Now they are both plunging to their death.

“It is morally justified,” Rabbi Tendler concluded, “for the first man to kick his friend
away...” What is this based on? Is this not murder?

The principle behind this is the law of Rodef, “the pursuer,” which sanctions and
commands killing the deadly pursuer.

Source 16. Mishnah on Sanhedrin 73a - Save the victim by killing the pursuer.

The following can be saved by taking a life: one Y 777710
who pursues another to kill him... TUDI2 1DIXR PRBY 17 19K)
000 1}1:{‘7 T'I":!T_'l IR 7173

In spite of the great emphasis the Torah places on human life, the case of the Rodef
is an exception to the rule. When confronted with a deadly pursuer, it is permitted -
and even obligatory - to kill the Rodef.

Why is this true? Is the blood of the Rodef “less red” (see above, Section |V, Source )
than the blood of his victim?

One way of understanding the law is that the permission to kill the pursuer is a
form of punishment - the would-be murder is punishable by death. Based on this
understanding, the law will not apply to somebody who has no malicious intent.

However, another way of understanding the law is that it is permitted to save the
victim from his aggressor: In the case of one person chasing another, the blood of
the victim /s redder than the blood of the pursuer. Based on this understanding, the
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law will apply even without malicious intent.

Think now of the parachute case cited at the beginning of this section, in which the
second parachutist grabbed the first in desperation after realizing his own parachute
was not opening. Assume also that the second parachutist will somehow be able to
save his life at the expense of the first; he clearly has no malicious intent, but only
wishes to save his life.

Is it permitted for the first parachutist to kick him off and send him to his death?

In addressing a similar ethical dilemma, the Gemara quotes a Mishnah in Ohalot
about a tragic situation of a woman whose life is endangered during a difficult labor.

Source 17. Mishnah Ohalot 7:6 - Once a baby has emerged it cannot be killed to
save the mother.

A woman whose life is endangered during
childbirth, we cut the fetus within the womb and
remove it limb by limb, because her life takes
precedence over its life. However, if most of the
baby has come out, we do not touch it, for we
may not push aside one life because of another.

,T2°7 NWRR ROV NWRT
°YR2 71230 DR 1IN0
,D’j;g; D"j:f:k; ININ ]’8’31731
RY>.1707 PRTIP 7I0W %180
rm*r m;ty’ Jja ]’S_JJ:HJ PR ,‘13]
WD1°38n WD)

The Gemara quotes this case in the context of the “Law of the Pursuer.”

Source 18. Sanhedrin 72b - Rav Huna: a child pursuer can also be killed to save

the victim.
Rav Huna said, “When the pursuer is a child, :2Y 17710
the potential victim can be saved by taking the 19°1 77997 TOR RIIT 27 IR
child’s life.” Rav Huna takes the position that a 1°X 7797 7207 W12 i980Y
pursuer requires no forewarning, whether child X2) 2973 X3W X2 AxI07 9%
or adult. Rav Chisda raised an objection based on XT0M 27 AR 0P RIW
the Mishnah in Ohalot: “If most of the baby has Y391 PR SURT RY? X337 277
come out we do not touch it, for we may not push *197 WD) 1T PPRY DY 93
aside one life because of another.” The Gemara PINW R 7797 RDR) WD)
answers: That case does not prove that the 77577 RR X2DWHT ONG

Law of the Pursuer does not apply to children,
because it is fundamentally different. There, they
are pursuing her from Heaven.

Let us follow the dialogue of this passage in Gemara Sanhedrin. Rav Chisda
challenges Rav Huna’s position by quoting the Mishnah in Ohalot. Here, he said, |
have found a case of a child pursuer - the infant threatening the mother - who is not
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killed to save the mother, the potential victim. This, says Rav Chisda, proves that Rav
Huna is wrong, and that the Law of the Pursuer does not apply to a child.

But the Gemara then comes to Rav Huna’s defense with the words xj x1nwnT nni IxY
a'7'91. Were it not for the special rationale of “they are pursuing her from Heaven,”
it would have been permitted to kill the baby even after the head emerged, based
on the Law of the Pursuer. The assumption of the Gemara is still intact: an unborn

or newly-born infant threatening his mother does fit the paradigm of a Rodef. Rav
Huna’s position is also still intact: it is permitted to kill a child pursuer. The concept
of killing the Rodef is not understood as a form of punishment - for a minor is not
punishable for criminal offenses - but as an act of saving the victim’s life, which
applies to children and adult pursuers alike.

Thus, in the case of the parachutists, it will be permitted for the first to shake off the
second, despite of the lack of malicious intent.

However, in the case of a birth, where nature itself creates the situation of pursuit, it
is forbidden to kill the baby. The Gemara explains that this case is different because
“they are pursuing her [the mother] from Heaven.”

This halachah seems to prohibit performing the operation on the twins. Like the case
of a natural birth, the circumstance of the twins was also natural - the very existence
of Baby A is endangering Baby B. If we define the case as “pursuit from Heaven” it
will be forbidden to kill Baby A for the sake of saving Baby B.

Yet, Rabbi Moshe Feinstein felt that in the case of the twins the Law of the Pursuer /s
still applicable, and gave Dr. Koop the go-ahead to perform the operation. Why?

A possible source for this landmark decision is the following extract from the
Jerusalem Talmud, which offers a deep insight into the case of the emerging baby.

Source 19. Talmud Yerushalmi, Shabbat 14:4 - Who is pursuing whom?

Rav Chisda asked, “Can you save an adult by Jwp1 2°873% 11 *y2 X707 27
killing a child?” Rabbi Yirmiya answered, “Is 2D R YW IwDIa YiT) YU
this not addressed in the following Mishnah?‘If RY? X7 210 R 72077 71
most of the baby came out we cannot touch it P37 PRY 92 7yl PR 92
because we may not push aside one life because of 7993 1709”7 .WD} "5 WD)
another.” Rabbi Yosse son of Rabbi Bon, quoting X7 X?IW RIOM 27 QW32 792
Rav Chisda said, “That case (the emerging baby) NR 3797 °n Y79 PR PRY 100
is different because we do not know who is o0
pursuing whom.’

The reason why the emerging baby cannot be killed to save the mother is because



The Conjoined Twins Dilemma - Teacher’s Guide 17

the mother and the child are pursuing each other, and we cannot decide who is
pursuing whom. This is the reason that no onlooker can act.

The Law of the Pursuer permits killing one pursuer to save a potential victim, but is
frozen when two are pursuing each other; how can an onlooker decide whom to Kkill
and whom to save?

Yet, before the fetus has emerged from the birth canal, it is permitted to kill the
fetus to save the mother. Why is this so? Are they not both pursuing one another
even at this stage?

A number of contemporary rabbis write that the answer to this question formed the
basis for Rav Moshe’s ruling.

Here is Rabbi J. David Bleich’s formulation (his presentation is based on a printed
responsum Rav Moshe wrote decades earlier, published in Iggrot Moshe, Yoreh De’ah
2:60).

Source 20. Rabbi J. David Bleich, in “Conjoined Twins,” Bioethical Dilemmas: A
Jewish Perspective, p. 306 - The mother’s and fetus’s pursuit is not identical.

However, the aggression of the mother vis-a-vis her unborn fetus is not
qualitatively identical to that of the fetus against the mother. Homicide is a
capital offense whereas feticide is not; hence, the threat against the mother is
qualitatively more serious than the threat to the fetus. Accordingly, since the
fetus is engaged in a qualitatively greater act of aggression, there is an objective
reason to eliminate the fetus that renders nugatory (irrelevant or insignificant)

the consideration “How do you know that the blood of one is redder than the
life of the other?”

Although it is forbidden to take the life of one pursuer where both parties are
pursuing one another, this is only true insofar as the pursuit of both parties is on

the same level. This is the case after the baby emerges from the birth canal, and
therefore it is forbidden to intervene. Yet, before the emergence there is a qualitative
difference between the two forms of pursuit, and it is therefore permitted to kill the
fetus in order to save the mother.

Rabbi Feinstein asserts that this is how the expression “She is pursued from Heaven”
should be interpreted: Since nature causes mother and child to become locked in
mutual pursuit of one another, they are regarded as mutual pursuers, and the law of
the pursuer becomes inoperative.

Finally, this is how Rabbi Feinstein will explain why Baby A can be separated to allow
Baby B a chance to survive. Even though the two are in a situation of mutual pursuit
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- the presence of each causes the other to die - there is a qualitative distinction
between the two pursuits. Baby A pursues a baby that has a chance to live, and
Baby B pursues a baby with no practical chance of life.

Source 21. Rabbi J. David Bleich, in “Conjoined Twins,” Bioethical Dilemmas: A
Jewish Perspective, p. 305 - Baby A can be killed to save Baby B based on the Law
of the Pursuer.

Iggrot Moshe’s thesis is readily applicable to the case of dicephalus (two-
headed) twins. At the time that Rabbi Feinstein’s ruling was issued, medical
experience indicated that, if not separated, conjoined twins sharing a single
heart could survive for a maximum of nine months. Moreover, in the particular
case addressed by Rabbi Feinstein, the twins were experiencing heart failure
and, had they not been separated, they both would have expired in a relatively
short period of time. In the case of dicephalus twins, there is medical evidence
indicating that, generally speaking, it is the left twin that has a chance for
survival; the indications are that the right twin will not survive even if assigned
a full complement of organs. In the case under discussion, it is clear that only
one twin had a chance for survival. For unexplained reasons, the right twin
usually has complex cardiovascular anomalies that are not amenable to surgical
correction. In the conjoined state, the twins are certainly mutual aggressors.
The right twin unintentionally threatens the normal longevity anticipation

of the left twin. The right twin, however, because of its congenital anomalies,
cannot survive for a period of more than twelve months. Such an individual, it
may well be argued, must be regarded as a treifah (a person whose physical state
is such that he cannot survive for twelve months). As is the case with regard to
feticide, murder of a treifah is not a capital offense. Accordingly, although both
are pursuers, the right twin is engaged in an act of pursuit that is qualitatively
of greater magnitude than the pursuit in which the left twin is engaged. Hence,
according to Iggrot Moshe’s analysis, the right twin may, and indeed must, be
eliminated in order to preserve the life of the left twin.

The difference between the two infants, of whom only one had a reasonable chance
of survival, creates a qualitative difference between each one’s pursuit of the other.
This is the difference that permitted their separation, in the hope that Baby B will
indeed be given a chance to live.
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- Although it is generally forbidden to take one life in order to save another,

KEY

THEMES where one person is pursuing another to kill him, it is permitted to kill the

OF pursuer - the Rodef - to save the victim.

\S/ECTION * The Talmud applies the rationale of the law even to a child pursuer. This proves

that the rationale behind the law is not a “punishment” for the pursuer, but
rather draws from the need to save the victim from death.

» |t was possible to see the weaker of the twins as a Rodef (a pursuer), because
she was the cause of the other twin’s death. Yet, the Talmud mentions “natural
circumstances” as an exception to the rule, an exception that apparently applied
to the case of the twins.

* Yet, Rabbi Feinstein ruled that it was permitted to separate the twins. The case
of the twins can be seen as a case of mutual pursuit: Both parties are chasing
each other. For cases of mutual pursuit, Rabbi Feinstein showed that we opt for
a course of inaction only where the two parties are qualitatively equal, such as
a mother and a child. Where the two parties are not qualitatively equal, such as
a mother and an unborn child (killing an unborn fetus is less severe than a born
child), it is permitted (and required) to intervene (to save the mother by killing
the unborn child). The same idea applies to the twins, who were qualitatively
distinct (since the weaker twin had no chance of living).

POSTSCRIPT The Operation and its Aftermath

Baby B was separated from Baby A on October 11 causing the tragic, immediate
death of Baby A. Sadly, the surviving twin died forty-seven days later, unrelated to
the surgery, due to a Hepatitis-infected blood transfusion.
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CLASS
SUMMARY

The episode of the conjoined twins, though painful and ultimately tragic, is an
important illustration of how Torah and Talmudic principles and law - anchored in
the Divine giving of the Torah to the Jewish nation at Mount Sinai 3500 years ago,
are applied to the complexities of modern life. Applying the halachah necessitated a
clear understanding of the medical reality, and medical intervention was ultimately
guided by the wisdom and ethics of Torah law.

Let us now return to the questions with which we opened.

Is it permitted to kill one person in order to save somebody else?

We have seen that in general the Torah places the highest value on human life, and
we are instructed to do all that we can to preserve a life. Even when one’s own life is
at risk, it is forbidden to kill somebody else; as the Talmud explains, we cannot know
“whose blood is redder” (see Source 10). Under normal circumstances, it is thus not
permitted to kill somebody, even if by doing so another life will be saved.

Is there a difference between actively causing a death and passively causing a
death?

The Talmudic case that deals with this point is the case of two people walking in the

desert with only one water can between them (Source 5). The halachic ruling is that

the person in possession of the water has the right to keep it for himself, and doesn’t
have to share it with his friend (in which case both will die), because “your life takes

precedence over your fellow’s life.”

Due to this principle, there is no obligation to save somebody else at the expense
of one’s own life (you don’t have to give the water away to the other traveler). In
the case of the conjoined twins, there was room to apply the rationale, because the
heart could be seen as “belonging” to one of the twins rather than the other.

Yet, it was not ultimately a central part of the decision, possibly because the act of
separation is seen as actively “killing” the other twin, differentiating it from the case
of passively allowing the other party to die.

What should be done when one person’s death can save many lives?

Even when one person’s death can save many lives, there is no halachic permission
to commit murder; even the dire circumstances of others dying is not sufficient to
permit it.

However, a central Talmudic source (Source 11) teaches that when a person is singled
out for death (i.e. an aggressor demands that a person should be handed over;
otherwise the entire population of the city will be killed), it is permitted to hand him
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over (to his death), thereby saving the lives of others.

Talmudic authorities dispute whether it is permitted to hand over any person who
was singled out for death, or whether it is only permitted to hand over a person who
is justifiably singled out (he is guilty of a crime and deserving of death).

Due to this question, which also involves a dispute among later authorities, it would
be hard to decide the case of the conjoined twins based on this precedent. Although
it was possible to see one of the twins as being “singled out” for death (due to her
having being unable to survive even if she would have been given the shared heart),
she was certainly not “guilty” of any offense, and not “deserving” of death.

Does the legal status (halachah) change if one person is pursuing another?

It does, and this is the halachic principle of Rodef, the deadly pursuer (Source 17).
Where one person is chasing after another (with intent of killing him), it is permitted
(and obligatory) to kill the pursuer, thereby saving the would-be victim’s life.

The fact that the Talmud applies the rationale of Rodef even to children, even to
an unborn and newborn infant, proves that the permission to kill the Rodef is not
a punishment, but rather a preference of the victim’s life to that of the pursuer.
However, the principle does not apply to “natural circumstances” (such as a birth),
where it can be said that the victim is being pursued “from Heaven.”

Although this restriction appears to be readily applicable to the situation of the
conjoined twins, Rabbi Moshe Feinstein nonetheless used the Rodef rationale to
permit the separation, based on an intrinsic inequality between the two twins.

In the case of a mother giving birth to an emerging baby, mother and child are
“pursuing each other,” each being the cause of the other’s death. Unlike the case
of an unborn child (where the baby and its mother have different statuses, and
therefore it is permitted to kill the baby to save its mother), the killing of a mother
and the killing of a child carry the same legal status, and therefore we are unable to
intervene.

In the case of the conjoined twins, the two twins did not have the same status,
because one could theoretically live whereas the other could not. The “mutual
pursuit” was therefore unequal, and Rabbi Feinstein concluded that the separation
could be performed.

How are the legal principles implemented in a real-life situation?

The case presents an example of applying ancient legal principles to modern
scenarios. This is what the job of a posek - a halachic authority - is all about.
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