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Adam Mu’ad Le’olam

The $6,000 Diamond Washed Down a 48-Story Drain!

Accountability for Accidental Damage
Bava Kama 27b

Teacher’s Guide

Signs saying, “You break - you pay!” or “Lovely to look at, delightful to hold, but if
you break it, we consider it sold,” hang on the walls of gift shops around the globe.
Storeowners realize the risk of accidental damage and wish to avoid problems
before they crop up.

Sometimes damage is far more serious than a broken vase or a busted Rubik’s cube.
Here are two extreme examples of high profile accidental damage:

London’s Evening Standard reported in July 2012 that a $77,000 bottle of cognac
was accidentally broken by a wealthy patron at an exclusive club after he asked to
study the bottle. The two-century-old brandy was scheduled to be included in a
Guinness World Record-breaking cocktail later in the week.

In January 2006, the BBC reported that a forty-two-year-old regular visitor to
the Fitzwilliam Museum in Cambridge tripped over an untied shoelace and broke
three Chinese vases valued at over $400,000. Perhaps you have read about or
experienced other such examples.

Should the breaker be liable? Why or why not? What is a person’s level of
responsibility regarding other people’s property?

In this shiur we will examine key passages from the Talmud’s Bava Kama, the
main source for Jewish Law of damages, and we will explore the extent of human
responsibility.

KEY « When are you liable for compensation for damage? What if you break something
QUESTIONS by accident?
* When are you exempt from liability for accidental damage?
* What are the theoretical assumptions underlying the above principles?
* [s there ever an exemption from liability for intentional damage?
CLASS Section L. Innocent Carelessness
OUTLINE

Case 1. The Backpacker and the Wind Chimes
Section Il. Totally Beyond One’s Control
Case 2. IPad in the Hallway

Case 3. Bottles on the Sidewalk

Case 4. The Braking Cyclist

Case 5. The Harmful Sleeper

Case 6. $6,000 Diamond Down the Drain

Note: This shiur is not intended as a source of practical halachic (legal) rulings.
For matters of halachah, please consult a qualified posek (rabbi).
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This is how Bava Kama 27b looks in the classic editions of the Talmud.

. N
P NMPD N33 WO pip i iy
L3 3 o by b D90 S PPN P Bpoppn7 H20 3199 0b mps poba pb PP Dop on Sph a0 TR nERI pPsTn rRT 5”-‘:[: puiom 3 v N2

mp 0 035 pnn P

a3 prmb ED P2y BN YIIRD NC MWD (w g7 1vpkh AN [NTHRT PUD3 PrInhTD MED) I w3 ) 1ok

o G W @
klh

vp veEnn 5D prinh B pwe wm b SEmnh B A3
PRIED DM WS P voasn DenEd b et b of

753 oD D b manp
™D D PMOEN Ipd MH b
Smps b 6 omb aby £
sge B opundt ey W
s e b dpm bmr o
P53 33 33 dppy Hpr1 v
Sp3 o epabs pnd >7bfy
covpoab by fvo by paspn
phe e pm om bpy b
s7on mpph v ovh 3 9N
o p3 b ooy beop B
Sppod mpp ombs ph f
ey oep @b wrh P e
1o puntd o7h w17 b
:oded dppi pb Ldbme M
TINT opune> e EndEs

onb3 B obebs o peoped
propp e Bp b
Yor e pad o owpe

PP o0 DaomE LMasp MEY
o7h 23 ofdn 730 P13 OpOLD
PIE oo T ehx v
o BSE T pepnm o
amn .ﬁbb 23159 b e
nhoprEe p opEd P
oWIP "2 B0 3B pmnhs e
my ppy ohmp vy pod
SR 1T penTy  anmbn
e E qnh pIpRpd
S9ED EME 11D ph 1 DobE
73 wen  onp
T 3 b bwed omITo
Wiy b brip 7PEw o
bow b0 pap pE3 30 M5H
boumy hroy Bopy AT
IDTE PYPEDY PRORR O M3
eed B o0 mPID p b b
3 Ut A1 YD B MNp
LD B ph TaID B 7
mivh bvo opw B ppb 17 "ofy
BobT opR3 P Mh P Db
pfahy Br7 b bbb brod
th o W7 fp by fr7 o3
one B2 fng ih b7 ohp b7
BT o po3e % PP 0 gp
g 7ap P oBS 3 TEDR
5pd P M6 oepmad fove
abap Fhp Ippm 23ma3 33
RV T AL S SEL R DT
oo 3% P opma np I

P

She

BLPD 3hp BN SR IME T 6 HER IhRT bR, 0L S5E BBV PILY DD IME I DT 37 D30 Opnh P
boc o73h poz fop ek dab o3mab dppr oD 3 SpTmy e b oih Dama proy pndsr mvE pnd ovh
b7 30 o o7P7 o6 SwEDd P T Pl DIND WIMT €7 g7 ) MBS b v ApEDd Panp
T3 PDH ISR RS PN3T avpfy DM WHE D3 230 jp oo avonT boh pnpp Py owpns 636 avnp fhpoomd
T o3k ME w7 odEd P 0 ohEsd BRp Wiy BpE M (en qu sph) DERm temh qpx pombm op e
TBIDT AT 7370 PP IPTRE ond> £D P0Y wYRs b b Db IMET DMBE AYEE DT 0 b P oI IR
o MG uEpT ph Hmdh i phEa 7wk b phY I pM3 o) Shp pd7 wmaT Dpp wenEs )
SMan paos pow P PR OTR 3 MEDY 2302 1LY N0 Opha 273 PED 07 DEn Hrpp v e o7h 03 vhp
o0 DhIN DIVd DRI (s whpT HDMID Db (aME LT 1Pmd PID7 dhpE b mp m o v g1 oph
bon B wep Bh nEm o760 D IUhc 936 INC WP 3h ond »pb EpnT TP HMAC W fpus Mo
S[30 877 135 3"I 931 277 138 173 Bip ~p] DINI PO MOT MWD D03 3D WE3 Troh B0
@) opem opnd YD MNET ML OV FPD NE (1 q7 ppph BT AW DT mann® B Nl S o e
Yopap wpby pe et n3isnd s YT :pbn by wepd
sph) D) P 11 ©pEn 1) DY TIBR (5 q7 jepd) SNBSS pR7 Boo7 b SPaps b wear
BodnT G 7 pph im0 ke

1pEs B30 paok SphTn b Hpp BT v nw maw NON o ey

o prappm
BUEBE TR A
B 2 PR 03 g

P
7

y

o ph b ornb sh nfp

M3 130 R papa patn R S"p
MAD WAR MWD TN 72 Spnn NN
TR 27037 MR St ups o Pk
aBR SN man A T 8SEa o
WA DM IR MR AT O w e
SMmwa W MR PrMNR NPT NS NBD 29
51 BMIR ORD 31D ONT T 273 W
NITT TAEH T 27 KRG 1) (2w 9eN
5PN NPT W™ AW MHNT M NN
5Y2 72 PN ONY MDD UMD AT TR
[aw SaN Spni NpYTT A S0 orean
NP TTWDIR PIRT NI NBYD B RS
wr 5 NN Y TS N Spry Nem
NOWE T I NITPY MBR On
Lmnn‘: oe ua 5w paw ebe
NI 2 RPTIID KT A 0OTa
SNmy NSRRI M NPMAmeD
570 SNmwd N NI KON PpRwS
L'.*:-r NIRRT NIPE NSD 37 N
PR MDY Y NG Mapp e
A5 MR T 5 Kton an S e
pow  mpuohie wnn nopah e
WHORWIT RIS N NS My
8P RO 80N NTon P nbwe
Mo ST NI NBw S NN Samn
537 M0 3 N M S onbw
T ORD M ORAR TR T BT R Rey
NS NI T N SR o 85T Nmma
5% AR NI RTID SpY M MmN
MO 75 Son and NTIBD TR AND
NTED Dppa sl N oRenR Tap
AT 3T NN eS8 RRrN Ty
1AM 3N TS R AR Tap 8D aeN
NO'WNT ROV wEiS NI R I BN
NI ORAPR TOPT v RS p'D NTED
7 NTDD RIDT MDA WED o e
TPRIS RIT OWAPR TP N MR o
N R Or% w897
T DT TR RIT RATN TPT BN
A3 A2 12" NS a7 iy nial gintial 3'7 TP
5w N S TIan wR DN SN W
NOR 200 YOD NN N MmD KoY
SR G uk oW D R T N
Ty

MNaw

PAED) W7 D9 PED) TR YR o opep wph 97

npfy B3 B pumn W B30 sp3 Bt banmny b

fo bpop P Edh Ppop WP Samn

9D 5D DTV 1P TR

N7
w3 Pkt mp el han
17 B3 onb B s mem
Y (pp q7 prToD) B YD
VDN PERT WO DU 3 OhDT
ond b H3% 1HE D 0T
773 Ha7 oan ppmns fonn b
pon Sfp sy bsb

wrn oD

b B opm pen Boby
Tep RBR o0 fan oo T
By o b s =S waw ey e

p3h pnapy pu3 3mp Hrb I
2 qn Yrd pprom wwrd w
MEY BB WYY b o
TE B C pm By pr o

3 wE oph B3 mppe d P 12EE EET
) o7 W7 e o b o L L
3 q7 voby mhT B S b oo
Ymabp o3 mmsn v W mMa
wrpd o ey b B e
prf 2l opns vz Iy
By opp s vy oY opwh
mpy P b o bod b3y by
oy o pb bofy b map)
o peh my onos AD apd
€3 q7 ph TIEO3 P rDd
ampd Hd oD oY PPp NET
napd ohe arbp i, Biom
w3 ovh7 min T A
wr PRIBEN hmpn o pb
qn P o7 hm aw nSENa

1o BY b B0 0D dpp h (op e e b b
937 o3 pme B wizn dpms R
B hpsp penn Spmop b dab Lo T
obr Do puh wrpd Y wPh ok par 1 anaw
1M pnb 5w cw gn duby I ws i
pib DSB DDD BIDD PR DTHI oy Yyew 2 o
M3 BT Hpy 33 BY I w n'rm;;m v
pro of pm s P pyp T TR bpri o 1P
o oS Wb B30 MED e TR
onh pun W 3P 97 b 903 3 RnY &P
Sp omwpy ohbp p poh TP R
PodEy P MY B0 B3P pem o twnwn proa
on 33 wwe Po o op oy i e
pEEbEn R ppuby B oapes T e
'ﬂlﬁf?‘a‘ pan dps o PR wy m me ey
dp3 ymp ch7 joph DD Spm X MwWLT g am
S5 TP Db baEn pan Low FTTR E
Spony prsd o7y pIpTY oban

ox Py Pop (Eme pnbs

q1 3 oombd ohpy bop
IR P3N (e o7 oR b

e ——

e BEY

RT
R

kN B
TEE B3 pna nm
DD ROR "W 1D
ha=t U SR
Srm owreb ma aws
Komn3 ~ann' 37 B
T'RT MIn 003 M
ox 2R Mawh pan b
SHIR R ARG TR

Lo brm omeyhy paw

172 W arora antw

TP mRT R R
-'l’

oY
oy

wh

obs




Adam Mu’ad Le’olam - Teacher’s Guide 3

SECTION |

Innocent Carelessness
Please consider the following case.

Case 1. The Backpacker and the Wind Chimes

Jeff and Jacques were on their way back to the airport after a twenty-one day
international hiking trip that culminated in a trek through the mountains of southern
Israel. They spent the night before their flight at a hostel in Tel Aviv, and the next
morning they decided to pick up some gifts for family at the Nachalat Binyamin arts
and crafts fair.

Jeff, bearing all of his gear on his back, stood between a booth selling glass wind
chimes and another selling hand-made ceramics. Wishing to show a text message

to Jacques, Jeff made a sudden turn. Stunned by the sound of crashed glass, Jeff
realized that the extra pair of boots attached to his backpack had knocked out two
wind chimes and that his sleeping bag had smashed a third. Jeff was extremely
apologetic, helped pick up all the parts, and started moving on. The owner of the
shop was irate - he showed the price tags on the three items and told Jeff, “You owe
me 1000 shekels (250 dollars).” Claiming it was a total accident, Jeff looked around
and pointed out that there is no “You break you pay!” sign, implying that the owner
foots the bill for breakage.

Do you agree with Jeff’s reasoning? What legal impact do you think
hanging a sign, warning customers that they will be liable for any
damages, would make?

How would you defend the shopkeeper in court?

Let us look to the sources of the Oral Torah. The Mishnah states a basic principle
concerning damages that people cause.

Source 1. Mishnah Bava Kama 26a - Man is responsible for damages he caused.

A person is considered “forewarned” in all situations 200 1°2,07997 7Y 07X
(and therefore liable for damage he causes), JU 132,79 772,710 12
whether he damages accidentally or purposely, NR 72w 3727 1Y DR X0
awake or asleep. If someone blinded his friend’s eye 09U P11 o%wn ,0°%33

or broke his vessels, he pays full damages.

Even though we can empathize with Jeff’s frustration at having to pay for something
broken so innocently and suddenly, according to halachah his liability is clear-cut.
His attempt to shift the burden for the breakage onto the storeowner’s shoulders -
because he did not post a warning sign - is thus ineffectual: A person is liable even
for breaking something accidentally - even in his sleep!

The Gemara teaches us that this liability is founded on a biblical verse.
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Source 2. Bava Kama 26b - What is the biblical source for liability for accidental

damages?
What is the source [of this blanket liability for JTRI INR 20971 237 RIn
damages]? Chizkiya says, and it was likewise taught IR : RTT *27 RID 1)
at the Yeshiva of Chizkiya: The verse (Shemot/ 7, ¥¥D NN Y¥9” ,XIp
Exodus 21:25) states, “[He must compensate for] 2¥1 13 3w Yy 927°nY
a wound on account of the wound he inflicted,” to .J%90 OIX7

hold him as accountable for accidental damages as
for premeditated damage, and for damage beyond
his control just like willful damage.

Rashi explains the methodology of this Oral Torah derivation.

Source 3. Rashi Bava Kama 26b - Why does this teach me about accidental

damages?
“A wound on account of the wound” — This verse X7°D? RJp - YYD NOP V¥D
(Shemot 21:25) is seemingly superfluous, but ,22°N3 RDT,7WIT 737 X7
comes to teach us this derivation (that man is WX INmya 0 1R? 037
liable for accidental damage), for the Torah already (17}

states (Vayikra/Leviticus 24:19-20),“ When one
wounds his friend, what he did will be done to him
(meaning, he will have to pay compensation).”

(Note: The full quote in Shemot 21:24-25 is the famous, “An eye for an eye, a tooth
for a tooth, a hand for a hand, a foot for a foot, a burn for a burn, a wound for a
wound, a bruise for a bruise.” There was never a Jewish court that inflicted physical
injury in revenge or retribution; the only corporal punishments ever imposed are
the death penalty and makkot [lashes], where legislated by the Torah. Why would
the Torah express monetary punishment in a way that could be misunderstood and
taken literally to require a Jewish court to mutilate a guilty injurer?

Rambam [Maimonides in Laws of Injury and Damage 1:3], among others, explains
that in Heaven, the injurer really deserves to lose his own eye, etc., and does not
achieve atonement by monetary compensation alone. He must sincerely request
forgiveness from the victim. The courts, however, only have the authority to legislate
monetary penalty. [See the Artscroll Stone Chumash, p. 423.])

The Torah in Vayikra 24:19-20 directly obligates someone who injures another to
compensate for the damage. The seemingly extraneous verse in Shemot 21:25 (“A
wound on account of the wound”), which follows a discussion of accidental killing
(Shemot 21:22), comes to extend a person’s liability to include even an inadvertent
injury. Based on this derivation, the Gemara (Bava Kama 26b) explains that man is
“super-obligated,” even for unintentional damage.

The Shulchan Aruch rules accordingly.
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Source 4. Shulchan Aruch Choshen Mishpat 378:1 - Man must compensate for
accidental damage.

It is forbidden to damage another’s property. If ox7,37°20 1990 2307 TI0K
one caused damage — even though he did not 7373 IPRY B DY AR 1217
benefit from it — he is obligated to compensate 1°2,0%0 p13 o%wh 270
completely, whether it was inadvertent or even LONR Y 172, Y

beyond his control.

We are responsible for damage we cause whether the owner posts a sign in his
store or not. Based on Torah Law, compensation for damages can be claimed by the
owner without creating any special rules for the store.

We are responsible for damage we cause even if it is the result of innocuous
carelessness.

According to this ruling, unless the artist forgoes his claim (unlikely), Jeff must pay
for the wind chimes (and if the owners claim the money, the wealthy patron of the
exclusive club will have to compensate for the $77,000 bottle of brandy and the
museum visitor for the $400,000 Chinese vases!).

* A person is held responsible for accidental damages he causes. This obligation

KEY

THEMES is based on a biblical verse, and is formulated in the Mishnah. As the Shulchan

OF Aruch records, it also has the force of practical law.

SECTION . Thjs liability applies even to innocent carelessness. Even if a storeowner posts no

: sign or gives no warnings to those who walk through his store, one who causes
damage is still obligated to pay.

SECTION Il Totally Beyond Control

Case 2. IPad in the Hallway

Lugging a ton of things, Mike was trudging through the hallway of a busy student
union, and he was exhausted. It was the end of a long day, and he needed a quick
pickup. Remembering the Coke machine he had passed a few minutes before, he
made a U-turn. There was no way he was going to carry all that stuff back, so he laid
down his backpack, gym bag, groceries, six-pack of mineral water, and placed his iPad
on the top of the pile. He fished for some coins and ran back to the Coke machine.

Jimmy and Ron were also walking through the student union. They had just left an
Israel advocacy meeting, wrapped up in a heated discussion, when Ron tripped and
fell...on a backpack, gym bag, groceries, and mineral water. The iPad went flying...into
a cement wall, resulting in a cracked screen, chipped case, and total malfunction.

Mike returned a minute later with a cold Coke, only to meet the fallen Ron and his
broken iPad.
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Does Ron have to pay for the iPad? Can you make a convincing case
that he does?

Can you come up with a defense for Ron, who claimed blamelessness?
What do you think?

Let us first apply what we have already learned in Section I.

How would you rule in this case based on the sources we learned above?

The answer appears to be: “Of course he must pay.” As we saw, in the Mishnah
(Source 1) and later codified in the Shulchan Aruch (Source 4) a person is liable not
only for accidental damage, but even for damage beyond his control: “whether it
was inadvertent or beyond his control.”

Yet, the following Mishnah, found on the page following Source 1in Tractate Bava
Kama, indicates that the matter is not so simple.

Source 5. Mishnah Bava Kama 27a - A man tripped on a jug and broke it.

If one person leaves a jug in a public thoroughfare, X:3 RMp X223 NoOM MIWn
and a pedestrian comes and stumbles on it and 0°3277 NIWI2 727 DR 07307
breaks it, the pedestrian is exempt from damages. ,A72W3 A2 Y01 IR R
If the pedestrian is injured, the owner of the jug is 9y32,72 I OX) .7IW0D
liable for the damages. Jpnia 220 noany

The obvious question: How can this Mishnah be reconciled with the previous
Mishnah (Source )? Did we not learn that people are liable even for accidental
damage? Why is the pedestrian not liable for the broken jug?

Apparently there is more to the picture, as we will see. First, let us first better our
understanding of this Mishnah by looking at the following case.

Case 3. Bottles on the Sidewalk

Gary Cohen was feeling a little stifled in Toledo, Ohio, so he got himself a summer job
in Manhattan as a delivery man for a beverage distributor. One Wednesday afternoon
he unloaded an order of bottles - fine wines, Coke, Sprite and Snapple - congesting
the tiny sidewalk in front of the Clybourne Hotel on 76th Street, between West End
and Broadway. He ran in to get someone to sign for the delivery, leaving his partner in
the driver’s seat of the van talking on his phone. A large group of Texan tourists were
streaming down the sidewalk.

You can guess what happened: first, Bob Levi from Dallas stumbled over a partially
open box of 2004 French Merlot, smashing a number of bottles to pieces. Then,
Chaim Strauss from Houston decided to hurry ahead and had no patience for the
bottle-cluttered sidewalk. As he was kicking a path to get through bottles of Mango
Madness Snapple, one of the bottles broke and cut his leg. Hatzalah arrived and took
him to the local ER clinic for the cuts he had sustained. By the end of the day, Chaim
received a $600 charge for medical bills from the ER clinic and Bob and Chaim were
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charged $400 by Gary Cohen’s boss for the broken wine and beverages. Imagine the

argument that ensued...

Let’s think a little more about this case.

How do you think the following variations might affect Bob and Chaim’s liability:

another street?

street quite dark?

What if the sidewalk was partially or fully blocked with the piles of bottles?
What if the bottles were piled up right at the corner where people turn from

Let’s say it was nighttime and the nearby street lights were out, rendering the

We will now look at a passage from the Talmud that gives us an insight into the
principles behind the ruling of the above Mishnah (Source 5). The Gemara cites a

number of approaches.

Source 6. Bava Kama 27b - Why is the damager exempt from liability for the

broken jug in the Mishnah (Source 5)?

Why is he exempt from liability? Surely he should
have looked where he was going?! The Yeshiva of
Rav quoted Rav as saying that the Mishnah relates
to a case where someone filled the entire public
thoroughfare with barrels. Shmuel said that the
Mishnah was referring to someone walking in the

dark. Rabbi Yochanan said that the Mishnah is

referring to someone WhO turns a corner.

Rav Papa said, “Our Mishnah is only understandable
according to Shmuel or Rabbi Yochanan; for according
to Rav, why does the case discuss tripping — even if the
walker were to break bottles intentionally as he walks
along the street, he would be exempt from liability?!”

Rabbi Zvid said in the name of Rava, “Even one who
breaks intentionally is, in fact, exempt. Nonetheless,
the Mishnah uses the verb ‘tripping’ to teach us the
law stated at the end of the Mishnah, ‘If the pedestrian
is injured, the owner of the jug is liable for the
damages.” This liability applies only if the pedestrian
trips and is injured; if the walker intentionally kicks

a path through the bottles and is injured, the owner
of the jugs is exempt. What is the reason (for the
bottle owner’s exemption)? It is because the pedestrian
injured himself. Therefore, the first part of the
Mishnah states ‘tripping,”

72 °Y2°R 0D RDR
227 V108 0T 1YYy
X212 277 BRWH 27

,n¥°2 %D 0°277 NI
JIY 7DR2 MR PRINY
DI TIP3 I0X 130 o3

NP3 XY XBB 27 X
PRINYD IX RYR 1P02INN
272 °X7 13077 7312 X
17°DX 7203 RIIX KD
12°1) 12V

MR 7737 27 0K
PRRT 1770 KA RATT
PRI "I0RT RD1 Y
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Rabbi Abba said to Rav Ashi, “Thus, they said in the 277 IR 7 77 0N
West (in the Land of Israel) quoting Rav Ulla: ‘[He is X2IY12 10K 2377 "W
exempt] because people are not expected to inspect DY R 97 ARYn
the ground as they walk.” DIX °12 YW 1297 PRY

022772 13hanm?

According to Rabbi Ulla, people are not expected to inspect the ground as they
walk; they are entitled to walk in a public domain normally, without having to
constantly check if they will break something under their feet.

The other rabbis only exempt a walker under special circumstances - the jug owner
impeded traffic by filling the whole sidewalk with jugs; the jug owner surprised
pedestrians with his jug as they turned the corner; the jug owner placed his jug in a
public thoroughfare at night when it was difficult to see.

The Shulchan Aruch rules according to Rav Ulla’s principle.

Source 7. Shulchan Aruch Choshen Mishpat 412:1 - What is our ruling?

If one person leaves a jug in a public thoroughfare 0°277 NIWI2 723 DR 0°397
and another comes and stumbles on it and breaks ,172W1 92 Y0 IR X2
it, the one who breaks it is exempt from damages QIR °12 717 IPRY ,7I0D
because people are not expected to inspect the .0°2772 129anaY
ground as they walk.

Since we do not expect people to inspect the ground as they walk, it follows that
when somebody steps on something or bumps into something that is not plainly
visible to the reasonable walker, he will be exempt from damages. Bob will therefore
be exempt from paying the damages.

What about the medical expenses?
The Shulchan Aruch continues to address the question of somebody who trips and is
injured.

Source 8. Shulchan Aruch Choshen Mishpat 412:1 - Who pays for the injury?

If the person who stumbled over the jug is .21 727 2¥2,33 p1In ox)
injured by it, the owner of the jug is liable for the
damages.

However, there is a significant difference between Bob and Chaim. Bob tripped
over the bottles, causing damage inadvertently - but Chaim intentionally kicked the
bottles down, and his breaking them can hardly be called accidental. What is the
halachah for somebody who causes intentional damage under such circumstances?

The Shulchan Aruch (based on the above Gemara in Bava Kama 27b) rules as
follows:
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Source 9. Shulchan Aruch Choshen Mishpat 412:2 - What is the halachah in cases
of intentional damage?

If he filled the entire thoroughfare with jugs, XY 072 777 2 K71 OX)
so that there is no way to get around them, the 920 19°5X ,192y? WK
person causing the damage is exempt even if he IYW3 OX 37N 70D 0073
did so intentionally. However, if he was injured ,70D ,7°0IN2 PIIN 0IYY
in the process of breaking them, the owner of the ,7773 22 RN MW 7YX
jugs is exempt from liability — even if he blocked JPYUDIR PIRT RT

up the thoroughfare — because the other party is
responsible for his own injury.

If a person entirely blocks up the sidewalk with his merchandise, so that there is no
normal way of passing through (assuming there is no convenient option of skipping
onto the road and getting past), a pedestrian will be exempt from liability even if
he intentionally breaks the goods. However, if there is a reasonable way around,
somebody who damages the goods intentionally will be liable to pay the damages.

Thus, the question of Chaim’s liability will depend on just how clustered the sidewalk
was with bottles. However, there is no question that Chaim won’t be able to claim
the cost of his medical treatment. Had Bob, who tripped over bottles accidentally,
been injured, a claim would be in order; with regard to Chaim, who broke the bottles
intentionally, no claim can be filed.

After having seen the application of these two halachot of the Mishnah - the
unequivocal liability on the one hand, and the possible exemption on the other - we
must now address the apparent contradiction between them.

One Mishnah (Source 1) deems a person responsible for accidental damage and
damage beyond his control, whereas the other Mishnah (Source 5) exempts him
from damages he causes while walking. Are there or are there not limits to a
person’s responsibility for damages?

The answer to this question is that yes, there are, in fact, limits. However, to define
their boundaries we must first deepen our understanding of the factors that might
exempt accidental damage. We will do this by introducing the next case, The Braking
Cyclist.

Case 4. The Braking Cyclist

Seth and two friends went for a bike ride on a paved country road. At one point,
Adam, the cyclist in front of him, braked suddenly, without warning and for no good
reason. Seth had no choice but to brake abruptly in order to avoid crashing into
Adam. Fortunately, he was able to do so, but unfortunately, Noah, the cyclist directly
behind him, was unable to stop in time, and he crashed into Seth. Thank God, Seth
only sustained minor cuts and bruises, but his bicycle was wrecked.

Can Seth claim any payment, either from Adam, the cyclist in front of
him, for braking so irresponsibly and causing all this, or from Noah, the
one behind him, for actually crashing into Seth?
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A third Mishnah from Bava Kama sounds very similar to our cycling accident. It
involves two people walking in a public thoroughfare, one carrying a barrel and
another, following him, carrying a large beam of wood. If the beam would smash
into the barrel, it could feasibly break it.

Source 10. Mishnah Bava Kama 32a - Abrupt stop causes broken barrel.

In a case where the owner of the barrel was 9y23 13WRT n°2n Yya g ...
walking first and the owner of the beam was n°an 772w3, 108 79
following, if the barrel broke because the beam %y3a Tmy OR) .220,779p2
[rammed into the barrel], the beam owner is 2y2% IR OX) WD N7
liable. But if the barrel owner stopped abruptly, X2 777 121.2°0,70Y 793P
the beam owner is exempt. If the barrel owner :IpWwoa 771 9712

called out to the beam owner, “Stop!” the beam
owner is liable. The same is true for one person
carrying his candle and another carrying his flax.

How does our barrel and beam Mishnah compare with our bicycle scenario?

Noah — back bicycle Seth — middle bicycle Adam — front bicycle

Seth stops abruptly because of Adam stopping abruptly. Seth’s bicycle gets
destroyed when Noah (for no fault of his own) cannot stop quickly enough.

beam owner barrel owner

Barrel owner stops abruptly and the barrel is broken when the beam owner (for
no fault of his own) cannot stop quickly enough.

Who is obligated to pay for the trashed bike?
Adam?

Although Adam did cause the damage by his sudden and unpredictable stop, his
cause is indirect (he caused Seth to brake, and Noah to smash into him). Based on
Bava Kama 564, the rule is that in cases of indirect damage, the person who caused
the damage is exempt from payment - though he remains morally obligated to pay
(in the words of the Gemara, he is @*nW 372 27213 - exempt in earthly judgment, but
obligated according to “heavenly judgment”).

The ideal solution will thus be for Adam to agree to pay for the damages. Yet, if
Adam refuses to pay (perhaps claiming that Noah was tailgating), could we make a
case that Noah should be responsible?

This case appears similar to the Mishnah in which the person carrying the beam

is exempt from liability where the person carrying the barrel made a sudden stop
(Source 9). On the one hand, Noah the bicyclist is like a beam owner following Seth
the bicyclist in the place of the barrel owner. Noah trashes Seth’s bike because of
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Seth’s sudden brake, which should exempt him from liability.

However, in this instance Seth was not at fault for the abrupt stop, and it was rather
the result of Adam’s negligence. The question is whether this will make a difference:
True, Seth was not at fault, but neither was Noah.

In order to reach an answer to this question (which will be given below, after Source
14, p. 18), we must first deepen our understanding of why the person carrying the
beam in the above case of the Mishnah (Source 10) is exempt from liability. What
happened to the principle (Source 1) whereby “A person is considered forewarned
in all situations (and therefore liable for damage he causes), whether he damages
accidentally or purposely, awake or asleep”? Didn’t the Gemara (Source 2) add the
words, “to hold him as accountable for accidental damages as for premeditated
damage, and for damage beyond his control just like willful damage®? If a person

is liable even for accidental damages, why is the beam owner exempt from the
damage he caused?

To address the issue, we introduce the case of The Harmful Sleeper.

Case 5. The Harmful Sleeper

Imagine a group of people on a camping trip. At bedtime, one person picked a nice
vacant area and placed his sleeping bag there and went to sleep with no one next to
him. Later, totally unbeknownst to him, someone bedded down next to him. Then the
first sleeper caused damages to the second sleeper: he hit him in the face or rolled
over his glasses.

Should the first sleeper be liable for absolutely and totally unforeseen
damages?

Tosafot addresses this issue, first citing the Talmud Yerushalmi:

Source 11. Talmud Yerushalmi Bava Kama 2:8 - Sleepers have limited liability.

Rav Yitzchak said: the Mishnah (that obligates payments :PIYY 27 IR
for damage done during one’s sleep) is referring to a case PIYI RO
of two people who went to sleep next to one another at PaR 7PV DY
the same time (and one of them damaged the other). 107 TI0R 77 OX
However, if one of them was already asleep and the W% 9720 X217 W
second person came to sleep near him later, only the one W% X3V 77,993
who came later is liable for damages (the one who was IPINT RIT IR

sleeping first is exempt).
The Yerushalmi teaches that the first sleeper is exempt from liability. Tosafot explain
as follows:

Source 12. Tosafot Bava Kama 27b - There are two types of situations beyond
one’s control (ohness).

Here (in the Gemara - Source 6) the pedestrian 23wom nunn PpnIY XD
tripped over a stumbling block that he was not DX *31YY A *YaAR K?)
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expected to have seen, and this is considered beyond 22997 23 %Y X7 X377
his control (and he is exempt from payment). Even DX 11271 (:13 77)
though earlier in Baba Kama 26b, based on the YYDM P 197 IR 13¥7D
extra verse, “[He must compensate for] a wound X7 9313 DIIX Y¥B NN
on account of the wound he inflicted,” we derived MMHYWIPD RIT RINGD °27
the ruling that a person is obligated for damages OX 7IWRI T INR 0iD
beyond his control just as he is for willful damages, JU09 398X X2 W2 o1

the Torah does not obligate a person for something
totally beyond his control (ohness gamur). We see
this from the Yerushalmi which exempts the first
sleeper for damage to the second sleeper who came
later.

According to Tosafot, the Yerushalmi teaches us that there are two levels of
circumstances beyond a person’s control: A level of ohness gamur, damage that

is totally beyond his control, and regular ohness, damage that is out of a person’s
control, but that can still be prevented by an extremely high level of care and
vigilance. For the level of ohness gamur, a person is exempt from damages, because
the situation was entirely beyond control; for the level of regular ohness, a person
bears responsibility.

What is the principle underlying this distinction? Tosafot apparently understands
that the principle whereby a person is always responsible for his damages derives
from the fact that a person must always be on his guard - he is always “forewarned.”
If, however, there was nothing humanly possible to guard from - the circumstances
were entirely beyond human control - it follows that the blanket liability does not
apply. A person is not “forewarned” for something that no warning can avail (Rabbi
Moshe Feinstein in Dibrot Moshe, Bava Kama 19:6).

The distinction raised by Tosafot is key to resolving our still unresolved questions:

1) Why is the beam owner exempt from liability when he runs into a barrel whose
owner stops short, and 2) Who assumes responsibility in the case of the bicycle pile-
up. However, we must first clarify that Tosafot’s position is actually contested, as we
will learn in the following case - The $6,000 Diamond Down the Drain.

Case 6. The $6,000 Diamond Down the Drain

Debra visited her engaged cousin, Carol, during spring break at her third floor
apartment in a 48-story Chicago condominium. In the middle of the first night after
she arrived, Debra got the munchies. She took a mug from the back of the dairy
cabinet, rinsed it off, went to the freezer, and took a couple of scoops of Chunky
Monkey ice cream. After finishing, she cleaned the mug, set it in the drying rack, and
inadvertently knocked the liquid soap into the sink, spilling half of it. She spent a few
minutes washing the soap and suds down the drain, finally heading off to sleep. In
the morning, Debra came into the kitchen finding Carol looking pale and upset. What
was bothering her? After Debra had first gone to sleep, Carol accidently knocked the
diamond out of her ring setting, and had placed the diamond (for safekeeping) in the
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back of the dairy cabinet inside the very mug Debra later used for ice cream. Debra
had unknowingly washed the diamond down into the 48-story drain!

Does Debra have to pay for the diamond?

(Because Debra fully trusted what Carol said, there is no need to bring proof that
there was a diamond there in the first place.)

What do you think Tosafot would rule here?

Would you classify this as ohness gamur - absolutely and totally beyond my control
- or as regular ohness - “| could have been more careful”?

The diamond sliding down the drain seems to be totally outside of Debra’s hands.
Who in their wildest dreams would imagine a precious diamond sitting in a cup in
someone’s kitchen cabinet? Tosafot would thus probably rule that Debra is off the
hook.

Yet, Tosafot’s approach is not unanimous. The Ramban (Nachmanides), in the
following section of his commentary on Bava Metzia 82b, disputes Tosafot’s
approach and writes that a person is responsible even for damage that is entirely
beyond his control. Debra is thus liable for the lost diamond!

According to the Ramban, the liability of a person for damages he causes does not
depend on his negligence, or even on the fact that he could have been more careful.
Rather, the idea behind his liability is that a person is always held responsible for the
results of his actions. Even if those actions could not be prevented, they remain his
actions, and he is thus responsible to remedy their results.

What will the Ramban say concerning somebody who damages in his sleep? The
Ramban has a novel approach to explain the above ruling of the Yerushalmi (Source
11, exempting the first sleeper for damage caused to somebody who came later).

Source 13. Ramban’s Commentary on Bava Metzia 82b - Man is obligated even
for damages beyond his control.

They (the Tosafot) responded [to the question of 21 PRY 12U O
exemption for damages beyond a person’s control] 15107 .0°7973 101X
that one is not obligated to compensate for damages MYWIT 1 ANIX
totally beyond control. They supported their position 9720 X23 7w 1HDRY
from the Yerushalmi concerning a person who was XY .IVINT RIT VYN W)
sleeping and another came and slept next to him — ang7 ,ATRYD? WoK
only the second person is considered “forewarned” ,iN¥Ya YWD "W DI

(the first sleeper is exempt from damages). I cannot
support this explanation, for in the case of the
Yerushalmi [the first person is exempt because] the

. 5 al § y
second person brought the damages upon himself. T BRI TIRRY 72 121

2921 1K 773p 2y2
This is also the case when the beam owner was in 921 7970K NP2
front and the barrel owner followed, and the rest of TIRRY 77 127, 7°0°I00
that Mishnah. Likewise, when they said that people "33 YW 1277 XY *DY
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are not expected to inspect the ground as they walk. ,0°3772 7392077 OIR
In all these cases they exempted the damaging P17 07X 0w 092
party from liability because the victim was 1IVD PI°17 YWD DIV
negligent with his own property. ... 072

According to the Ramban, the only cause for exemption is the victim’s negligence:

If a victim is negligent in bringing the damage upon himself, the damaging party is
exempt from liability. Barring the victim’s negligence, a person is always liable for
damages he causes - as the simple reading of the Mishnah (Source 1) indicates - and
he must pay compensation even if circumstances were entirely beyond his control.

It follows that according to the Ramban, a person’s liability does not stem from

any guilt over carelessness - he is liable even if he took every precaution. Rather, a
person is liable for damages because he assumes total responsibility for all damages
he causes. The only means by which a person can be exempted from liability for
damages is where the victim was negligent.

The following passage (from another Gemara in Bava Kama) appears to support the
Ramban’s approach.

Source 14. Bava Kama 26b - Man is liable for totally unforeseen damages.

Rava said: If there was a stone on someone’s lap noan 12X 90°0 727 9K
that he was unaware of, and when he stood it fell Ty A2 197 R P02 Y
[and caused damage] — he is liable for damages. e 220 PRI T2IY7 7700

The exemptions given in the cases noted above - the broken jug (Source 5), the
broken barrel (Source 10), and the sleeper (Source 11) - are explained by the
Ramban as drawing from the victim’s negligence. The second sleeper was negligent
in placing himself next to the first; the barrel owner was negligent in making a
sudden stop; and the jug owner damaged his own jug by negligently placing it in a
public thoroughfare (in light of the principle that people do not inspect the ground
as they walk).

For cases in which the victim is not negligent, such as that of the stone falling
from a person’s lap and damaging, the damaging party is liable even though the
circumstances were beyond his control.

However, Tosafot will defend their own position, by explaining that in the case of
the fallen stone the person in question could have been more careful, and this is
not considered a circumstance that is totally beyond control. According to Tosafot,
all the cases of exemption must be explained by the fact that circumstances were
totally beyond the person’s control, and this will not apply to the case of the
dropped stone.

Returning to the case of the lost diamond, the ruling will thus hinge on the dispute
between Tosafot and the Ramban. According to the Ramban, since Debra is the one
who caused the damage, she is obligated to pay: the fact that circumstances were
beyond her control is not reason for exemption, unless the victim was negligent
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(which she wasn’t in this specific case). But Tosafot will counter that Debra is not
liable for damages that were totally beyond her control, to the point that we could
not have expected her to “be more careful,” and Debra is therefore exempt.

Let us now return to the bicycle case: Adam (riding first) braked suddenly, causing
Seth (riding second) to brake abruptly, causing Noah (riding third) to crash into
Seth.

What would the Ramban say about Noah’s responsibility, and what would the
Tosafot say?

According to Tosafot, Noah will be exempt from liability because the damage was
completely beyond his control. Adam braked suddenly, as did Seth, and Noah could
not stop himself in time. We might perhaps suggest that he could have left more
distance between himself and Seth, but we learn from the Mishnah (the case of the
barrel and the beam) that this is not sufficient cause to obligate him. Thus, Noah is
exempt from liability, and all Seth can do is hope that Adam will pay for the damage,
though Adam’s liability is only a non-enforceable moral obligation.

According to the Ramban, however, the fact that Noah was unable to stop and

the damage was beyond his control is not sufficient to exempt him from liability.
The only cause for exemption is the victim’s negligence. In this case, Seth was not
negligent, because his sharp brake was a direct result of Adam’s, and under the
circumstances braking sharply was the right thing to do. Therefore, the Ramban will
deem Noah liable to pay the damages.

How do the Shulchan Aruch and Rema (the basic authorities on which contemporary
halachah is based) rule?

Source 15. Shulchan Aruch and Rema, Choshen Mishpat 378:1 - The Shulchan
Aruch rules according to the Ramban, and the Rema according to Tosafot.

It is forbidden to damage another’s property, and ,37°21 1301 P17 1708
if he causes damage, even if he derives no benefit IPRY D”YR p°177 ORI
from it, he is liable to pay the full damage. This ,020 P13 0w 201 133
applies whether it was done by accident or even in WOV P2 I Y 102
circumstances beyond control (ohness) [Comment XP17 07X W) 07
by the Rema: Some say that he is not liable if it was .(7313 DN IPRY

totally beyond his control (ohness gamur)).

(*We inserted the words, “some say,” based on the Shach’s comment 378:2.)

Conclusion: The two main halachic authorities, who set the tone for halachic rulings
from the 1500s to the present day, are split on this topic. The Shulchan Aruch rules
in accordance with the Ramban and Rambam (who in Hilchot Choveil Umazik 6:1
takes the same position as the Ramban), so that a person is liable for all damages
he causes, even those totally beyond his control. The Rema, however, follows the
approach of Tosafot whereby a person is not liable for damages that were totally
beyond his control.
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In general, Jews of Ashkenazi descent will follow the ruling of the Rema, whereas
Jews of Sephardi descent will follow the Shulchan Aruch.

KEY
THEMES
OF
SECTION
1l

* A person is not necessarily held accountable for all accidental damage he

causes. For instance, if someone places his own object in a location where
people are not expected to check, and someone innocently breaks it (such as by
walking normally through a public thoroughfare, or by sitting down on a chair),
the owner cannot claim compensation for damages. If the person who trips over
the object sustains injuries as a result, the owner of the object is held liable.

If a person causes damage with intent, he is held liable for the damages, unless
the owner of the damaged property left him with no choice but to cause the
damage. Even where he has the right to cause intentional damage (for instance,
if the objects in question entirely blocked up the sidewalk, preventing people
from passing by), he cannot claim damages if he was injured in the process of
breaking the relevant objects.

Tosafot vs. the Ramban
Tosafot and the Ramban differ on how to interpret a number of cases where a
person who causes damage is exempt from liability.

o A “first sleeper” is exempt from liability for damages he caused to a
totally unforeseen “second sleeper” (who comes later). Tosafot explains
that a person is not responsible for totally unforeseen damages, whereas
the Ramban explains that a person is always responsible for damages
he causes, yet is exempt if someone else is negligent in causing his own
property to be damaged.

* “The jug breaker” is exempt from liability for damages to a jug placed
in a public walkway because, as the Gemara explains, people are not
expected to inspect where they walk. Tosafot explains that such damage
is considered totally beyond the walker’s control, and he is therefore
exempt. The Ramban counters that one who places an object in the path
of normal walkers is in effect bringing damage upon his own property.
This exempts the damager from liability.

Tosafot and the Ramban will argue on how to rule in such cases as the damage
caused by Noah the biker and Debra the diamond dropper. In both of those
instances, the damage was beyond the control of the person who caused it.
Tosafot will exempt Noah and Debra, whereas the Ramban will obligate them.
Regarding concrete halachah, the Shulchan Aruch rules in accordance with the
Ramban and holds someone responsible for damage beyond one’s control and
the Rema rules like Tosafot, exempting the damager from liability under such
circumstances.
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CLASS
SUMMARY

When are you liable for compensation for damage? What if you break
something by accident?

When a person causes damage to property, he is liable even if it was done
accidentally, even if the owner put up no warning signs, and even if it came about
through innocent carelessness. The Ramban and the Shulchan Aruch go one step
further, ruling that a person is even liable for damage that was beyond his control.

When are you exempt from liability for unintentional damages?

Tosafot and the Rema, based on a passage in the Yerushalmi and their interpretation
of a number of halachot in the Mishnah, write that a person is not liable for damages
that were totally beyond his control. The Ramban and the Shulchan Aruch only
exempt from damages in situations where the owner of the damaged object was
negligent, and in effect brought the damage upon himself.

What are the theoretical assumptions underlying the above principles?

According to Tosafot, liability for damages is based on guilt and negligence. The
standards obligating a person to avoid damaging with his own body are very high;
the damager must pay even when he was somewhat careless, or where he could
have been more careful. However, a person is not liable for ohness gamur, damage
totally beyond his control.

The Ramban takes a much more stringent position. Liability for damages is based on
a person’s overarching responsibility for his own actions, irrespective of negligence
or otherwise. Therefore, only when a victim is considered to have caused damage to
his own property is the damaging party exempt from paying.

Is there ever an exemption from liability for intentional damage?

Yet, but only rarely. Only if the owner of the damaged property left you with no
choice but to cause damage (such as entirely blocking up a thoroughfare with one’s
possessions) will the damaging party be exempt even for intentional damage.
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RECOM-
MENDED
ADDITIONAL
READING

Books

“Oops, Sorry: Accidental Damages in Halacha,” in Rabbi Immanuel Bernstein’s
Journeys in Talmud, pp. 226-239. This excellent article formed the basis of a large
portion of Section Il of this shiur. He also presents an analysis of the Rambam’s
approach, distinguishing between damages to property and injury to people.

Dayan Tzvi Shpitz’s Mishpetei Hatorah, Volume |, Simanim 1, 2, and 3. These cases are
now translated into English in Cases in Monetary Halachah by Artscroll Publications.
The case in this NLE Thinking Gemara shiur about the discarded diamond is

based on one of his essays. Be sure to see the first essay concerning a tenant who
discarded his landlord’s spoiled defrosted chickens, only to be informed that there
was $10,000 hidden in them!

Online Articles

“A Driver’s Liability in Halacha and Civil Law,” by Rabbi David Hool, at http:/www.
dinonline.org/2010/02/23/a-drivers-liability-in-halacha-and-civil-law/

"The Fateful U-Turn,” by Rabbi Yirmiyahu Kaganoff, at http:/www.yeshiva.co/
midrash/shiur.asp?id=7629

“Medical Malpractice in Halacha,” Rabbi Aaron Tendler’s English rendering of Dayan
Tzvi Shpitz’s article, at http://www.torah.org/advanced/business-halacha/5757/
vol2n025.html

Discussion question for Case 4, The Braking Cyclist: Is the braking light on a bicycle
or car equivalent to the barrel owner calling out, “I am stopping!” (Source 10)?



