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)& NLE Thinking Gemara Series: Ein Ma’avirin al Hamitzvot

Ein Ma’avirin al HaMitzvot

You have only one day out of jail.

When should you take it? What should you do?
Pesachim 64b

Imagine a Jew imprisoned in a hostile country, but granted by the authorities one
day a year out of jail to express his Jewish identity. Which day should he choose?
And what should he do on that day?

As we explore the answers to these questions we will uncover meta-principles of
Torah law - halachah - relating to the timing of mitzvot (Torah instructions) and the
choice between them.

This Thinking Gemara shiur is about making choices - not choices between good
and bad, which we are perhaps more familiar with, but rather between good and
good - between two mitzvah acts.

Our journey opens in 20th century Communist Russia, goes back to 16th century
Egypt, works its way forward two centuries, and then on to more modern times in
19th century Lithuania.

Here are some of the key questions this class will address:

KEY - If a Jew is granted only one day out of jail, which day should he choose?
QUESTIONS
* What are the halachic principles underlying the answer to this question?
* What is the philosophical approach behind the Torah’s guidelines for choosing
between one good act and another?
* What are some common applications of the principles behind choosing between
mitzvot?
CLASS Introduction.
OUTLINE

Section L. The Case of the Jewish Prisoner (Rabbi David b. Zimra, Egypt,
1479-1573)

Section Il. Debate Across the Generations (Rabbi Zvi Ashkenazi ,
Germany, 1658-1718)

Section lll. The Case of the Jewish Soldiers (Rabbi Avraham Danzig,
Lithuania, 1747-1820)

Section IV. Understanding the Dispute
Section V. Common Applications of “Ein Ma’avirin al HaMitzvot”

Afterword: Relating to Mitzvot; Relating to God

Note: This shiur is not intended as a source of practical halachic (legal) rulings.
For matters of halachah, please consult a qualified posek (rabbi).
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This is how Pesachim 64b looks in the classic editions of the Talmud.
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INTRODUCTION You are given one day out of jail: When should you take it?
Imagine the following scenario:

In Communist Russia of 1970, Alexei Shimonovich, a teacher of Judaism and fifteen-
year refusenik (“refused” permission to emigrate to Israel), was tracked by the KGB,
tried and convicted for alleged subversion and espionage. He was sentenced to a
thirty-year jail sentence in a high-security Soviet prison. His arrest and incarceration
sparked a wave of protests by activists from the movement to release Soviet Jewry.
After high-level foreign diplomats exerted pressure on the Soviet government,
Shimonovich was made an extremely strange offer. He would be allowed one day out
of jail a year; he could choose the day.

Shimonovich, a devoutly religious Jew, managed to smuggle out a message
requesting that someone contact a leading halachic authority to instruct him which
day out of the year he should choose.

If, God forbid, you were in his tragic position, which day would you
choose and why?

Here is a list of possibilities:
* Yom Kippur - the holiest day of the year.

* Purim - the day on which Jews worldwide celebrate the victory over Haman and
the thwarting of his plot to annihilate the Jewish people.

* Rosh Hashanah - the day that the shofar is sounded.

* Pesach (Passover) - the holiday commemorating the Exodus of the Jews from
Egyptian slavery and oppression.

* Simchat Torah - the joyous holiday on which the Torah is completed and begun
anew, a day especially embraced by Soviet Jewry.

* Shabbat - the weekly commemoration of God’s resting after creating the world.

Where would you find the answer to such a question?
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SECTION |

The Case of the Jewish Prisoner

1. Shut Radbaz 4:13

Question: Reuven was imprisoned in jail and
was not able to leave to pray with [a minyan
(quorum) of] ten nor to fulfill other mitzvot.
He beseeched the minister or governor yet was
not granted permission, other than for one
day a year — a day of Reuven’s choice. Let the
teacher instruct us: Which day of all the days
of the year should Reuven choose to go to the
Beit Hakneset (synagogue)?

2. Ibid.

Answer: I have seen that one of the wise men of
our generation responded to this question. He
dived into deep waters but brought up a pottery
shard, and he built his construction upon shaky
foundations. At first he said that Yom Kippur

is the best [day to choose]. Then he switched

it for Purim, because of the Megillah reading
and publicizing of the miracle, which requires

[a quorum of ] ten. It is not fitting to rely on his
words.

3. Ibid.

Yet, the ruling that one should rely on is based
on the principle, “Ein ma‘avirin al hamitzvot

— We may not pass up mitzvot.” There is no
opposition to this principle; therefore, the first
mitzvah he encounters that cannot be fulfilled
while imprisoned takes precedence. We do not
pay attention to whether the first mitzvah he
encounters is a “light” or a “weighty” one, for one
cannot know the reward of mitzvot. This is very
obvious to me.

David son of Shlomo ibn Avi Zimra
4. Moed Katan 9a-9b

He (Rabbi Shimon bar Yochai’s son) found them

pointing out a contradiction between two biblical
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verses. One verse (Mishlei/Proverbs 4:26) says,
“Assess the path of your feet, and all of your ways
will be proper.” Yet, in another verse (Ibid. 5:6) it
is written, “Lest you assess the path of life.” They
resolved the contradiction: One is referring to a
mitzvah that can be fulfilled by someone else, and
the other to a mitzvah that cannot be fulfilled by
someone else.

5. Rashi’s Commentary on Moed Katan 9a and 9b

“Assess the path of your feet” — That is to say,
measure the mitzvot, discern which is the greatest

and fulfill it.

Yet it is written, “Lest you assess the path of
life.” — This implies that you should do every
mitzvah that comes your way, whether it is great
or small, and that you should not pass up a small
mitzvah to perform a greater one.

A mitzvah that can be done by others — You
should “assess the path of your feet,” and do the
greater mitzvah, and your friends will do the
smaller one.

A mitzvah that cannot be done by others — You
should not assess. Rather, whatever mitzvah comes
into your hands, whether great or small, you

should perform.
6. Yoma 33a

Reish Lakish says, “We may not pass up mitzvot.”

7. Mechilta Parshat Bo, Parsha 9

“You should guard the matzot (and prevent them
from leavening)” (Shemot/Exodus 12:17). Rabbi
Yoshiah said, “Do not (only) read this Hebrew
word as it is voweled (matzot — referring to
unleavened bread), but read it as mitzvot, meaning
that “You should guard the mitzvot.” Just as you
should not cause matzah to leaven (by leaving the
dough to rise) so you should not cause the mitzvot
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to “leaven” (by delaying them). Rather, whenever
you encounter any mitzvah, do it immediately.

8. Pirkei Avot (Ethics of the Fathers) 2:1

Be as careful about a “light” mitzvah as you would PR MEHI VI M
a “weighty” one, for you do not know the reward of YTV IR PRY ,TI000
mitzvot. B3)5alri7 R pieli7Rla)a

9. Rabbi Binyamin Blech, Understanding Judaism: The Basics of Deed and Creed,
pp. 7-8

God alone knows what weight to give every action in the cosmic scheme of
reality. For us, every mitzvah must be equal simply because each one shares its
source in the Divine imperative. Each is to be observed because God said so.
That is true for the simplest act, and it is true for the most demanding one as
well.

It is here that a profound point begins to emerge. If we were to give preference
to one mitzvah over another for whatever reason, it is then we who become
final arbiters of the purpose of commandments. To rank one law above another
might not seem a crime, but whenever we call one thing more important than
the next, we also diminish the one not chosen for highest priority.

Treat all mitzvot equally, because to do otherwise is to say I think that this
particular law is not so important. If I like the ethical parts of the Torah, but
do not feel constrained by the rituals, then of course I will say the former is
what God really cares about. Do I find rituals rich in symbolism, pageantry,
and beauty, but laws restricting me in my business practices too confining?
Then obviously God only meant to be taken seriously when He told me to pray
to Him, but He was not serious when He insisted I not prey upon my fellow
man.

Selectivity is the transgression that allows us to pick and choose from the law
and hence to redefine it... That is the point of the Mishnah that the Radbaz
used as the basis for his response to the Jew forced to “select” a day of religious
observance. Choose the first day so that you don't in fact choose, but rather
God chooses for you. Choose the first day, because if you are granted the
freedom to practice your religion on any one day, you dare not defer it to
another and thereby declare that you are “looking for something better.”

10. Devarim (Deuteronomy) 5:16

Honor your father and your mother as the X KD TN NN TIN ON 72D
Lord, your God, has commanded you, so that 1Y 12 1277 Y bR
your days should be lengthened and so that 4 ij TOTIRT OY 77 20
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it will be good for you upon the land that the 92 1 PR
Lord, your God, has given you.

11. Ibid. 22:6-7
When you chance upon a bird’s nest before 223 7772 3397 7183 R R D (0)
you, on the way, upon a tree or on the ground DR I DTIOR PINT DY IR Py
— chicks or eggs, and the mother is sitting on 5y I8 DTIDONT Y N¥3Y o8
the chicks or eggs — do not take the mother :0727 5y ORI RN XD DY
along with the offspring,
You shall surely send away the mother, and D327 1R DRI N8 Mpwn 1Y (1)
take the offspring for yourself, in order that it AWM T2 307 0% 72 MR
should be good for you, and you will have long o
days.

SECTION Il Debate Across the Generations (Rabbi Zvi Ashkenazi , Germany, 1658-
1718)

12. Menachot 49a

Rav Chiya son of Avin asked Rav Chisda: If 27 PIN T2 R IPH RYD
the community did not have [enough animals PR D? PRY 13N :NTON
to offer both] the tamid (twice daily) sacrifice s> 20T 1 LN ]»ggq}gq
and the mussaf (additional sacrifice brought on PRPT PPN x};";’x P07
Shabbat or holidays) — which takes precedence? PTHR xfgng}g T PODI
What is the case [Rav Chiya was asking about]? ,w’jp_pq 1’7}3 9 MIT DY
If you say it was [a choice between] today’s ppéﬁba Rinierk PR N?N
daily offering and today’s additional offering, 198 07y PTOR ,xgﬁ’xgﬁr
the answer is obvious. The daily offering is DTy ]’99:173 N?g'};’[ N ;7"515
clearly preferable because it is both frequent ' 9w1p73 hrEih

[and frequent mitzvot take precedence over
others] and holy [because it is being offered on
a holiday] — whereas the additional sacrifice,
though still especially holy, is not as frequent.
Rather, the question he asked was about having
to choose between tomorrow’s (a normal

day’s) daily offering and today’s (Shabbat’s)
additional offering, Does the daily sacrifice take
precedence because it is more frequent, or is the
additional sacrifice preferred because is it more

holy?
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13. Rambam, Mishneh Torah Hilchot Temidin Umusafin 8:20

If they only found two sheep — and if they were
to offer them for today’s musaf there would not be
enough for tomorrow’s tamid — both options are

equally valid. If they offered them for today’s musaf,

it is valid, and if they wanted to leave them for
tomorrow’s tamid offerings, they could do so.

DWW RpRIRYD N
DI 1IN 127 DN
A2 PR 72 PR 0PI
DX - 2PY 72777

o Ao’ DR
DIP3? 187 DX AR
AP PPRR? Y

SECTION lIl The Case of the Jewish Soldiers (Rabbi Avraham Danzig, Lithuania,

1747-1820)
14. Tosafot Yoma 33a

Reish Lakish’s principle (that you may not pass
over mitzvot) only applies where you have to do
both, and it instructs you to give precedence to
the one you encounter first. But the principle does
not apply where a person can only fulfill one of
the two. Under such circumstances, one should
perform the more frequent one and not the less
frequent one.

15. Chayei Adam 68:1

[Exceptional cases where the rule against passing
up mitzvot does not apply:]

A. The principle of not passing over mitzvot only
applies where one means to perform two mitzvot,
for instance putting on both a tallit and tefillin.

In this case, one must perform whichever one he
encounters first [and then perform the other].

But if one does not have the opportunity to do
both of them, the principle does not apply. On the
contrary, we would then prefer the more severe
mitzvah. For instance, when the choice is between
tzitzit or tefillin — one or the other — one should
prefer tefillin because of their greater sanctity and
also because their obligation applies to the body
itself (whereas tallit applies to clothing) ... Even if
one has a biblical-level mitzvah to do today, but its
fulfillment will preclude the fulfillment of another,
more stringent, biblical mitzvah tomorrow —
tomorrow's mitzvah takes precedence.
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16. Chayei Adam 68:1

Concerning the matter of Jewish soldiers — it
seems to me that if he must go to his post on the
day before Yom Kippur, so that he will not be able
to put on tefillin that day (the day preceding Yom
Kippur), yet, on the other hand, he will be able to
fast the next day, on Yom Kippur... we do not say,
“do not pass up mitzvot.”

PMOWIND P IR 102
MWYN %Y 122 PRY DI
12 Xy10) MpD DY 29y DY
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SECTION IV Understanding the Dispute

17. Mishnah Zevachim 89a

Any [mitzvah] that is more frequent than others
takes precedence. The daily sacrifices precede the
musaf (additional) sacrifices; the musaf of Shabbat
precedes the musaf of Rosh Chodesh (the first

day of the Jewish month); and the musaf of Rosh
Chodesh precedes the musaf of Rosh Hashanah
(the first of the year). This is based on the verse
(Bamidbar/Numbers 28:23): “You should do these
[other sacrifices] besides [here implying ‘after’] the
daily burnt offering,”

18. Terumat Hadeshen Responsum 35

Question: One who sees the moon at its renewal
(after it reappears following the new month)
during a weekday, but wishes to wait to say the
blessing over it until Motza'ei Shabbat (Saturday
night) — is this proper practice?

Answer: It seems that this depends on Motza'ei
Shabbat being only a few days into the month,
such as when it occurs on the seventh or eighth
of the month. Under such circumstances, even if
it is cloudy on Motza'ei Shabbat there will still be
three, four, or five days left to make the blessing,
up to the end of the fifteenth day. It is then correct
to wait until Motza'ei Shabbat, for the Or Zarua
has written that we make the blessing over the
renewing moon specifically on Motza'ei Shabbat,
when we are in good spirits and in our best
clothing...
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19. Kovetz Torani Merkazi Sivan 5744 p. 23

We need to know the reason that it is forbidden 2Y PPV PRT R MTT
to pass up mitzvot. What is the rationale 28 7D 9;}; N);;?tg i
behind this? It seems that there are two possible DY MW MY Vs N
reasons: Either it is considered a disgrace to a T ,.";137"3 M NIT in ,.'ng
mitzvah to leave a mitzvah and take another in N n-:;}g}? '{73};5_7 rjig'ﬁ\: it '-'13.7.3
its stead — that is a disgrace to the first mitzvah. YT IR, INTIR m;gp ]ﬁ;p
Alternatively, we might suggest that the reason ]’p’ﬁpp ]’i"ﬁ’[ mw"}; atally
is that we must perform mitzvot with zest at the PR mbx ,mppja 112 MiYnS
first possible time and place. - ..]’1’2:127;

SECTION V Common Applications of Ein Ma’avirin al HaMitzvot
The Seder Plate
20. Rema, Shulchan Aruch Orach Chayim 473:4

The Seder Plate should be arranged in a way that 2Iv3 ¥I07 1WRa 170N
will prevent passing over a mitzvah [enabling a JER7 5y MyH I Ry
person to physically encounter the performed n'zw;b NI DDIDI - W
mitzvot in chronological order]. That is, the karpas jjji"ﬁb ';mg Vp'ﬁm ,‘)bj ]7;;
(vegetable to be dipped in the beginning of the Rl R i ,ﬁg}ga m
Seder) should be closest (to the person leading the 909 ¥ om0
Seder) of all, and the vinegar (salt water) closer to it jié)g,,f; m 1%)}5 D3
than the matzah. The matzot should be closer than ‘;';}T;’;jj

the marror and charoset, and they should be closer
than the meat and egg.

The Seder Plate arrangement, according to the Rema.

Meat and Egg
Charoset and Bitter Herbs
Matzah

Karpas and Salt Water
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The Shabbat Challah
21. Shulchan Aruch and Rema, Orach Chayim 274:1

One recites the blessing over two (whole) loaves.
This is done by holding both in his hands and
cutting the bottom one. Note [of the Rema]: This
refers specifically to Shabbat night (this is the
Rema’s own approach), but on Shabbat day or
Yom Tov night, one cuts into the top challah (Kol
Bo and Hagagot Maimoniot, Laws of Chametz
and Matzah, Ch. 8). The reason is rooted in the
Kabbalah (the Jewish mystical tradition).
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The Mishnah Berurah shows how earlier commentators dealt with the issue of ein

ma’avirin al hamitzvot:

22. Mishnah Berurah, Orach Chayim 274:5

Bach (Rabbi Yoel Sirkes, author of Bayit Chadash)
pointed out the difficulty with cutting the bottom
challah, because [passing up the upper challah]
contravened the principle of not passing over

a mitzvah, ein ma‘avirin al hamitzvot [and he
therefore ruled that you should always make the
blessing over the top challah]. Taz (Rabbi David
Halevi, author of Turei Zahav) found a way of
circumventing this problem; he had the practice of
placing the bottom challah closer to himself than

the top one, so he would encounter the bottom one

first, and not pass over the top one. Alternatively
(the Magen Avraham’s solution), one could take
the challah that was uppermost at the time of
making the Hamotzi blessing, place it below the
other challah, and only then cut it (thus, one never
“passes over” the top challah).
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AFTERWORD Relating to Mitzvot; Relating to God

m>an ni>an nhen Pty py - “Mitzvot are not bundled up.”

men 17 - “Beautification of mitzvot.”

myn 5w oty - “Performing mitzvot with joy.”

T3 89 N2 iy - “Mitzvot should be done in groups and not as individuals.”
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ADDITIONAL English

RESOURCES

“Which is the Most Important Mitzvah?” Part 1 of Rabbi Binyamin Blech,
Understanding Judaism: The Basics of Deed and Creed, pp. 2-24. Chapter 1, “If You
Had to Choose Only One Mitzvah,” deals with the question presented to the Radbaz.

“Not Bypassing Mitzvah Opportunities / Zealotry for Mitzvot,” on Mordechai
Torczyner’s WebShas online at http://www.webshas.org/kelal/mitzvah/maavirin.htm

This is a list of every place in the Talmud where related material appears.

Hebrew
IPTINON PIORPRIN 4 IR By Payn PR
ANP-RHP DTIHY FPWRII IR D0 “aNEna by prayn pr”

16-18 D*TINY,*T 712 DI N3N “,D*NORT N1°Y”



