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“Arba’ah Shomrim Hen”
“Can You Please Watch My 
Trek Lush 29 SL Mountain Bike for a Minute?”
Bava Metzia 93a
Who is responsible when an object – a bicycle or car, a smartphone or laptop, a wallet or jewelry – is given to a friend for safekeeping and gets lost, stolen, or ruined?  This is a question whose answer is often not clear-cut. The issue of who foots the bill for the loss gets complicated when someone other than the owner enters the picture. Such cases may be: when I ask a friend to watch my computer for me; when I leave my car in the care of the attendant (watchman) of a private parking lot; or when I rent a bike.  In this shiur we will search for answers to the question “Who is responsible?” Through classic Talmudic passages about shomrim (watchmen), we will learn the underlying principles that determine accountability, applying the Torah’s values of justice and fairness to everyday life situations. 
This class addresses key questions such as:

· What is the Torah’s framework for determining who is responsible when a loss takes place?

· Can I be held accountable for the loss of someone else’s property just because he left it in my possession?

· Is a friend who does me a favor by guarding my object just as responsible as a paid watchman or guard?

· What responsibility does someone have if he rents an object, and it gets lost, stolen, or ruined?

· How does the halachah view the accountability of someone who repairs other people’s objects in his or her own shop or home?
 

Class Outline:
Section I. Shomer Chinam –The Unpaid Guardian
Case 1. Trek Lush 29 SL Mountain Bike Crushed by a Truck in Italy
Case 2. Monique’s Four Acrylic Paintings Trampled on a French Sidewalk
Section II. Shomer Sachar – The Paid Watchman
Case 3. Designer Coat Stolen from Hilton Coatroom
Case 4. Car Destroyed by Freak Fire in Private Parking Lot
Section III. Socher – The Renter
Case 5. Rented Tuxedo Gets Lost at Wedding Weekend
Section IV. Uman – The Craftsman
Case 6. Client’s Computer Stolen from Computer Repairman’s Home
Note: This shiur it is not intended as a source of practical halachic (legal) rulings. For matters of halachah (practical details of Jewish law), please consult a qualified posek (rabbi).

Here is Bava Metzia 93a as it appears in the classic edition of the Talmud. [image: image1.png]By
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Section I. Shomer Chinam – Watching an Object without Getting Paid

Case 1. Trek Lush 29 SL Mountain Bike Crushed by a Truck in Italy 

A. After two weeks biking through the Italian Alps, Russ and Jay, both grad students in Italian literature, descended to Milan, where they were booked at the Olinda Hostel. Outside a drug store on a medium-sized city street, Russ signaled Jay to stop.
Russ asked, “Can you please watch my bike for a second while I go into this drug store? I need some contact lens solution.”

“No problem,” said Jay, and Russ entered the store.
Jay set Russ's Trek Lush down on the sidewalk and, looking to exercise his semi-fluent Italian, got into an absorbing and animated conversation with an elderly Italian gentleman, always keeping a vigilant eye on Russ’s bicycle. To his surprise, two large men with sunglasses suddenly appeared, lifted up the bike, jumped into a nearby car, and sped away before Jay could even react!
Is Jay responsible for Russ’s stolen bicycle? 

B. Imagine if the case ended slightly differently – we'll call this Scenario B. Jay was speaking with the elderly Italian gentleman, and let his back face Russ’s bike, so he did not notice the large truck backing into the driveway on the sidewalk. Nor did he notice the crunching sound of the bike under the chassis of the truck. However, Jay did hear the screams when Russ discovered his demolished bike.

Is Jay responsible for Russ’s broken bicycle? 

C. Now consider a third possible ending – Scenario C: What if Jay did notice the truck, and called out to the driver, who, surprisingly, ignored Jay? If the outcome ended up the same – a crushed Trek Lush – would Jay have to pay?
Source 1. Shemot (Exodus) 22:6-8 

	6. If a man gives his friend money or articles for safekeeping, and that deposit is stolen from the man's house – if the thief is found, he shall pay twofold.

7. If the thief is not found (forcing the watchman to prove his innocence), the homeowner shall approach the judges, [to swear] that he has not laid his hand upon his neighbor's property (taking an oath would be sufficient to absolve him of compensation).

8. For any sinful matter (Rashi: when witnesses expose the watchman as having really stolen the object and having made a false oath), for a bull, for a donkey, for a lamb, for a garment, for any lost article, concerning which he will say, "This is it" (one of Rashi’s explanations: This object that you swore was stolen, was really in your possession the whole time), the plea[s] of both parties shall come to the judges, [and] whoever the judges declare guilty shall pay twofold to his neighbor.
	(ו) כִּי יִתֵּן אִישׁ אֶל רֵעֵהוּ כֶּסֶף אוֹ כֵלִים לִשְׁמֹר וְגֻנַּב מִבֵּית הָאִישׁ אִם יִמָּצֵא הַגַּנָּב יְשַׁלֵּם שְׁנָיִם:
(ז) אִם לֹא יִמָּצֵא הַגַּנָּב וְנִקְרַב בַּעַל הַבַּיִת אֶל הָאֱלֹהִים אִם לֹא שָׁלַח יָדוֹ בִּמְלֶאכֶת רֵעֵהוּ:
(ח) עַל כָּל דְּבַר פֶּשַׁע עַל שׁוֹר עַל חֲמוֹר עַל שֶׂה עַל שַׂלְמָה עַל כָּל אֲבֵדָה אֲשֶׁר יֹאמַר כִּי הוּא זֶה עַד הָאֱלֹהִים יָבֹא דְּבַר שְׁנֵיהֶם אֲשֶׁר יַרְשִׁיעֻן אֱלֹהִים יְשַׁלֵּם שְׁנַיִם לְרֵעֵהוּ:




Source 2. Mishnah, Bava Metzia 93a 
	There are four types of watchmen: the unpaid watchman, the borrower, the paid watchman, and the renter. [If the watchman does not have the object or animal when the owner comes to retrieve it,] the unpaid watchman takes an oath (and thereby is absolved of responsibility) over everything (whatever he claims happened to the object or animal); the borrower pays for any type of loss; the paid watchman and the renter take oaths if [the animal or object they were watching or renting] was broken, taken captive, or died, but they must pay for a loss or theft.
	אַרְבָּעָה שׁוֹמְרִים הֵן. שׁוֹמֵר חִנָּם, וְהַשּׁוֹאֵל, נוֹשֵׂא שָׂכָר, וְהַשּׂוֹכֵר. שׁוֹמֵר חִנָּם נִשְׁבָּע עַל הַכֹּל, וְהַשּׁוֹאֵל מְשַׁלֵּם אֶת הַכֹּל, וְנוֹשֵׂא שָׂכָר וְהַשּׂוֹכֵר נִשְׁבָּעִים עַל הַשְּׁבוּרָה וְעַל הַשְּׁבוּיָה וְעַל הַמֵּתָה, וּמְשַׁלְּמִין אֶת הָאֲבֵדָה וְאֶת הַגְּנֵבָה:


Source 3. Rambam, Mishnah Torah, Hilchot Sh’eilah Ufikadon 4:2 
	2. Since the Torah absolved an unpaid guardian from theft, he is certainly absolved from losses that are even more beyond his control, such as if [the animal he was watching] was broken, or was taken captive or died.
	ב)  הוֹאִיל וּפָטַר הַכָּתוּב אֶת שׁוֹמֵר חִנָּם מִן הַגְּנֵבָה, קַל וָחֹמֶר מִן הָאֹנְסִין הַגְּדוֹלִים כְּגוֹן שְׁבוּרָה וּשְׁבוּיָה וּמֵתָה:



Source 4. Rashi, Bava Metzia 95a “Ashomer Chinam” 
	… An unpaid guardian – where liability for negligence is mentioned in the Torah: “For any sinful matter.” 
	(אַ)שׁוֹמֵר חִנָּם - דִּכְתִּיבָא בֵּיהּ פְּשִׁיעָה עַל כָּל דְּבַר פֶּשַׁע:


Case 2. Monique’s four Acrylic Paintings Trampled on a French Sidewalk
Wendy met her friend, Monique, on a busy city street outside the Artists’ Colony in downtown Marseilles. Monique propped four of her large acrylic paintings against a city light pole. Standing just outside of an art supplies store, Monique asked Wendy, “Can you please watch these for me while I pick up some brushes?” Wendy answered, “You can leave them.”

Wendy then got into a conversation with two French women asking her for directions to a certain restaurant. Totally absorbed in helping the women, Wendy walked them down the block and pointed out the restaurant. During these four minutes, a group of fourteen energetic pre-teens raced through the sidewalk, hopelessly trampling the paintings! 

Is Wendy obligated to compensate? 

Give a rationale for your answer.

Source 5. Mishnah, Bava Metzia 80b 

	If one says to another, “Watch this for me,” and the other responds, “Place it down in front of me,” he becomes an unpaid watchman. 
	שְׁמֹר לִי, וְאָמַר לוֹ הַנַּח לְפָנַי, שׁוֹמֵר חִנָּם:



Source 6. Bava Metzia 81b 

	Rav Huna said: One who [when requested to watch an object] responded, “Place them down before yourself,” becomes neither an unpaid nor a paid watchman. The following question was asked by the rabbis: What if he simply responded, “Put it down” (not “Place them down before me,” nor “Place them down before yourself”)? 
	אָמַר רַב הוּנָא: אָמַר לוֹ "הַנַּח לְפָנֶיךָ" אֵינוֹ לֹא שׁוֹמֵר חִנָּם וְלֹא שׁוֹמֵר שָֹכָר. אִיבַּעְיָא לְהוּ: הַנַּח סְתָמָא מַאי? 



Source 7. Bava Metzia 99a 

	Rabbi Elazar said: Just as they decreed pulling for purchasers [to attain ownership], so too they decreed it for watchmen. This was also stated in the following Beraita: Just as they decreed pulling for purchasers [to attain ownership], so too they decreed it for watchmen.
	אָמַר רַבִּי אֶלְעָזָר: כְּדֶרֶךְ שֶׁתִּקְּנוּ מְשִׁיכָה בְּלָקוֹחוֹת כַּךְ תִּקְּנוּ מְשִׁיכָה בְּשׁוֹמְרִים. תַּנְיָא נַמִי הָכִי: כְּשֵׁם שֶׁתִּקְּנוּ מְשִׁיכָה בְּלָקוֹחוֹת כַּךְ תִּקְּנוּ מְשִׁיכָה בְּשׁוֹמְרִים:



Source 8. Rashi Bava Kamma 79a 

	The Sages decreed that pulling is required for watchmen – The watchman does not assume responsibility to safeguard the object until he pulls it.
	תִּיקְּנוּ מְשִׁיכָה בְּשׁוֹמְרִים - שֶׁלֹּא יִתְחַיֵּיב שׁוֹמֵר בִּשְׁמִירָה עַד שֶׁיִּמְשׁוֹךְ:


Source 9. Tosafot Bava Metzia 99a, “Kach Tiknu Meshichah Beshomrim”
	For an unpaid watchman becomes liable for negligence without pulling the object (meshichah), as we say in Chapter Six of Bava Metzia (80b – Source 5 above), that [merely saying] “Place it before me” gives one the status of shomer chinam. The same is true of a paid watchman becoming liable for theft or loss.
	דְּהָא שׁוֹמֵר חִנָּם בְּלֹא מְשִׁיכָה חַיָּיב בִּפְשִׁיעָה כִּדְאָמְרִינָן פֶּרֶק הָאוּמָנִין (לְעֵיל דַּף פ:) דְּהַנַּח לְפָנַי שׁוֹמֵר חִנָּם וְהוּא הַדִּין שׁוֹמֵר שָֹכָר בִּגְנֵיבָה וַאֲבֵידָה:


Source 10. Shulchan Aruch Choshen Mishpat 291:5 
	There is an opinion that says that as soon as this watchman (the unpaid guardian) agrees to watch the object or has said, “Place it before me” – thereby causing the owner to stop watching it himself – he is liable for it if he was negligent, even though he did not pull it (do a physical act of acquisition). There is also an opinion that says that he is not liable until he pulls the object, providing that he pulls it in a place where pulling effects a transaction.
	יֵשׁ מִי שֶׁאוֹמֵר שֶׁהַשּׁוֹמֵר הַזֶּה מִיַּד כְּשֶׁקִּבֵּל עָלָיו לִשְׁמוֹר אוֹ שֶׁאָמַר הַנַּח לְפָנַי וְנִסְתַּלְקוּ הַבְּעָלִים מִשְּׁמִירָה, חַיָּיב עָלָיו אִם פָּשַׁע אַף עַל פִּי שֶׁלֹּא מָשַׁךְ, וְיֵשׁ מִי שֶׁאוֹמֵר שֶׁאֵינוֹ חַיָּיב עַד שֶׁיִּמְשׁוֹךְ, וּבְמָקוֹם שֶׁמְשִׁיכָה קוֹנָה:


Section II. Shomer Sachar – The Paid Watchman

Case 3. Designer Coat Stolen from Synagogue Coatroom

Sullivan and Bridgett Levy checked their coats into the coatroom of Chicago’s Anshei Tzedek Synagogue. They were attending a reception celebrating Bridgett’s brother Maxwell’s appointment as president of the World Jewish Communities Foundation. When the reception was over, they pulled out their coat stubs and stopped by the coatroom. The attendants did not find the Levys’ designer winter coats (worth $3,299). 

It did not take long to realize that a theft had taken place in the synagogue. The thieves had absconded with the two coats from the coat room, some Judaica from the gift shop, and a car that they had apparently hotwired and sped out of the parking lot with. The police were very skeptical about the likelihood of successfully retrieving the items.

The coatroom attendants were college students who each received $40 for the evening.

Do they have to compensate the Levys for the coats? 
Case 4. Dog Injured in Freak Accident 

Kathy’s latest scheme for paying her way through grad school is “We-Watch-Your-Dog,” a dog daycare service that she initiated. She also enlisted a few friends, all downtown apartment dwellers, to join her enterprise. One day something strange happened when she and her assistants were walking that day’s dogs in the park. Out of nowhere, a stray dog, ownerless and dangerous, appeared, bounded through the park and attacked one of the dogs, a petite Norfolk Terrier. 

When the episode ended they called the owner, and rushed to the veterinarian, who treated the wounds – one even needed stitches.

The total vet bill came out to $240.
Kathy was just starting out in the business; she did not yet have insurance, and neither did the owner.

Is Kathy responsible for the veterinarian bill because the dogs were in her care at the time?  

Source 11. Shemot 22:9-12 


11. But if it is stolen from him, he shall pay its owner.

	
12. If it is torn apart, he shall bring witness for it; [for] the torn one he shall not pay.
	(ט) כִּי יִתֵּן אִישׁ אֶל רֵעֵהוּ חֲמוֹר אוֹ שׁוֹר אוֹ שֶׂה וְכָל בְּהֵמָה לִשְׁמֹר וּמֵת אוֹ נִשְׁבַּר אוֹ נִשְׁבָּה אֵין רֹאֶה:
(י) שְׁבֻעַת ה' תִּהְיֶה בֵּין שְׁנֵיהֶם אִם לֹא שָׁלַח יָדוֹ בִּמְלֶאכֶת רֵעֵהוּ וְלָקַח בְּעָלָיו וְלֹא יְשַׁלֵּם:
(יא) וְאִם גָּנֹב יִגָּנֵב מֵעִמּוֹ יְשַׁלֵּם לִבְעָלָיו:
(יב) אִם טָרֹף יִטָּרֵף יְבִאֵהוּ עֵד הַטְּרֵפָה לֹא יְשַׁלֵּם:



Source 12. Bava Metzia 94b 

	For the Rabbis learned (in a Beraita): The first passage (Shemot 22:6-8) refers to an unpaid guardian, and the second (Shemot 22:9-12) to a paid watchman. Maybe I should reverse it (that the verses 6-8 refer to the paid watchman and 9-12 to an unpaid guardian)?! Answer: It makes sense to say that the second refers to a paid watchman because he is liable to compensate [the owner] if it is stolen or lost. 
	דְּתָנוּ רַבָּנָן פָּרָשָׁה רִאשׁוֹנָה נֶאֱמְרָה בְּשׁוֹמֵר חִנָּם שְׁנִיָה בְּשׁוֹמֵר שָׂכָר. אֵיפוּךְ אַנָא?! מִסְתַּבְּרָא שְׁנִיָה בְּשׁוֹמֵר שָׂכָר שֶׁכֵּן חַיָּיב בִּגְנֵיבָה וַאֲבֵידָה.





Source 13. Tur, Choshen Mishpat 303 

	Since he is getting paid for watching he should watch more diligently and is [therefore] liable for theft or loss. 
	וְכֵיוָן שֶׁנּוֹטֵל שָׂכָר עַל שְׁמִירָתוֹ צָרִיךְ לִשְׁמוֹר שְׁמִירָה מְעוּלָה וְחַיָּיב בִּגְּנֵבָה וַאֲבֵדָה. 


Source 14. Yerushalmi, Shevuot 8:1 (40a) 
	Because a borrower gets all the benefit of the interaction (he uses the object without having to pay anything), he pays in all situations (even when the loss is totally beyond his control). Regarding a paid watchman and a renter, because they gain some benefit (the watchman gains his salary and the renter gains his usage) and give some benefit (guarding the object or paying rent), they take an oath (thereby getting absolved from payment) in some cases (when the loss was beyond their control) and pay in others (even theft or loss). An unpaid watchman, because he gets no benefit (he is doing a favor), takes an oath and is absolved of payment (in all cases – except negligence).
	שׁוֹאֵל לְפִי שֶׁנֶּהֱנֶה אֶת הַכֹּל מְשַׁלֵּם אֶת הַכֹּל נוֹשֵׂא שָׂכָר וְהַשּׂוֹכֵר לְפִי שֶׁנֶּהֱנֶה מִקְצָת וּמְהַנֶּה מִקְצָת נִשְׁבַּע מִקְצָת וּמְשַׁלֵּם מִקְצָת שׁוֹמֵר חִנָּם שֶׁאֵין לוֹ הַנָּיָיה נִשְׁבַּע וְיוֹצֵא. 



Source 15. Seforno’s Commentary on Shemot 22:6 and 9 
	6. Money or vessels: In general a wealthy man will watch these [possessions for someone] for free.
9. A donkey or ox or sheep: In general the poor of the nation will watch these for payment.
	(ו) כֶּסֶף אוֹ כֵלִים: שֶׁסְּתָם אֵלֶּה יִשְׁמְרֵם אִישׁ עָשִׁיר בְּחִנָּם.
(ט) חֲמוֹר אוֹ שׁוֹר אוֹ שֶׂה: סְתָם אֵלֶּה יִשְׁמְרוּ אוֹתָם עֲנִיֵּי עַם בְּשָֹכָר.


Source 16. Mishnah, Bava Metzia 93a 
	There are four types of watchmen: the unpaid watchman, the borrower, the paid watchman, and the renter. [If the watchman does not have the object or animal when the owner comes to retrieve it,] the unpaid watchman takes an oath (and thereby is absolved of responsibility) over everything (whatever he claims happened to the object or animal); the borrower pays for any type of loss; the paid watchman and the renter take oaths if [the animal or object they were watching or renting] was broken, taken captive, or died, but they must pay for a loss or theft.
	אַרְבָּעָה שׁוֹמְרִים הֵן. שׁוֹמֵר חִנָּם, וְהַשּׁוֹאֵל, נוֹשֵׂא שָׂכָר, וְהַשּׂוֹכֵר. שׁוֹמֵר חִנָּם נִשְׁבָּע עַל הַכֹּל, וְהַשּׁוֹאֵל מְשַׁלֵּם אֶת הַכֹּל, וְנוֹשֵׂא שָׂכָר וְהַשּׂוֹכֵר נִשְׁבָּעִים עַל הַשְּׁבוּרָה וְעַל הַשְּׁבוּיָה וְעַל הַמֵּתָה, וּמְשַׁלְּמִין אֶת הָאֲבֵדָה וְאֶת הַגְּנֵבָה:



Source 17. Shulchan Aruch, Choshen Mishpat 303:2,3 
	2. A paid watchman is liable for theft or loss.
3. A paid watchman is absolved from responsibility [if the object was destroyed by something] beyond his control.
	(ב) שׁוֹמֵר שָֹכָר חַיָּיב בִּגְנֵיבָה וַאֲבֵדָה.
(ג) שׁוֹמֵר שָֹכָר פָּטוּר מֵאוֹנְסִים.


Section III. Socher – The Renter

Case 5. Rented Tuxedo Gets Lost at Wedding Weekend

Marcos rented a $1,200 tuxedo from his cousin for $50 (they did it all very informally, but Marcos insisted on renting it) for his best friend Leon’s wedding weekend at a hotel outside of Santiago.  Marcos wore the tuxedo for the Thursday afternoon wedding and dinner and on Motzaei Shabbat at the Melaveh Malkah Sheva Berachot. On Sunday morning, the hotel asked Marcos to change rooms because two new groups arrived who needed his large suite. On Sunday evening, when Marcos was ready to check out, he realized the tuxedo had somehow disappeared. Friends helped him search, but with no success.

Is Marcos responsible to compensate for a lost, rented tuxedo?


What does the Torah say about a renter? What does the Talmud say? And how do the halachic authorities rule?

Source 18. Shemot 22:13-14 
	13. And if a person borrows [an animal] from his neighbor and it breaks a limb or dies, if its owner is not with him, he shall surely pay.

14. If its owner is with him, he shall not pay; if he is a renter, it (the animal) comes with a rental fee.
	(יג) וְכִי יִשְׁאַל אִישׁ מֵעִם רֵעֵהוּ וְנִשְׁבַּר אוֹ מֵת בְּעָלָיו אֵין עִמּוֹ שַׁלֵּם יְשַׁלֵּם:
(יד) אִם בְּעָלָיו עִמּוֹ לֹא יְשַׁלֵּם אִם שָׂכִיר הוּא בָּא בִּשְׂכָרוֹ:




Source 19. Mishnah, Bava Metzia 93a 

	There are four types of watchmen: the unpaid watchman, the borrower, the paid watchman, and the renter. [If the watchman does not have the object or animal when the owner comes to retrieve it,] the unpaid watchman takes an oath (and thereby is absolved of responsibility) over everything (whatever he claims happened to the object or animal); the borrower pays for any type of loss; the paid watchman and the renter take oaths if [the animal or object they were watching or renting] was broken, taken captive, or died, but they must pay for a loss or theft.
	אַרְבָּעָה שׁוֹמְרִים הֵן. שׁוֹמֵר חִנָּם, וְהַשּׁוֹאֵל, נוֹשֵׂא שָׂכָר, וְהַשּׂוֹכֵר. שׁוֹמֵר חִנָּם נִשְׁבָּע עַל הַכֹּל, וְהַשּׁוֹאֵל מְשַׁלֵּם אֶת הַכֹּל, וְנוֹשֵׂא שָׂכָר וְהַשּׂוֹכֵר נִשְׁבָּעִים עַל הַשְּׁבוּרָה וְעַל הַשְּׁבוּיָה וְעַל הַמֵּתָה, וּמְשַׁלְּמִין אֶת הָאֲבֵדָה וְאֶת הַגְּנֵבָה:


Source 20. Bava Metzia 93a 

	Who is the author of the Mishnah about the four watchmen? Rav Nachman quoted Rabbah son of Avuha: It is Rabbi Meir. Said Rava to Rav Nachman, “Who does not agree that there are four watchmen?” He responded, “This is what I am saying to you: Who is the Tanna that holds that the law of the renter is identical to that of the paid watchmen? (And then there are three laws resulting from the responsibilities of the four watchmen.)  It is Rabbi Meir.”

But has not Rabbi Meir been quoted as saying the opposite?! For we learn in a Beraita: What are the payment rules of a renter? Rabbi Meir says he is treated like an unpaid guardian. Rabbi Yehudah says he is treated like a paid watchman. Rabbah son of Avuha held that their opinions were reversed. 

If that is the case (that everyone holds that the renter is treated like one of the other watchmen), [why did we speak of] “four”– they are really three?! Said Rav Nachman son of Yitzchak: There are four watchmen but they have (among them) three sets of rules.
	מַאן תָּנָא אַרְבָּעָה שׁוֹמְרִים? אָמַר רַב נַחְמָן אָמַר רַבָּה בַּר אֲבוּהָ: רַבִּי מֵאִיר הִיא. אָמַר לֵיהּ רָבָא לְרַב נַחְמָן, "מִי אִיכָּא דְּלֵית לֵיהּ אַרְבָּעָה שׁוֹמְרִין?" אָמַר לֵיהּ, "הָכִי קָאֲמִינָא לָךְ מַאן תַּנָא שֹוֹכֵר כְּנוֹשֵֹא שָֹכָר? רַבִּי מֵאִיר הִיא." 
וְהָא רַבִּי מֵאִיר אִיפְּכָא שַׁמְעִינָן לֵיהּ, דְּתַנְיָא, "שֹוֹכֵר כֵּיצַד מְשַׁלֵּם רַבִּי מֵאִיר אוֹמֵר כְּשׁוֹמֵר חִנָּם רַבִּי יְהוּדָה אוֹמֵר כְּשׁוֹמֵר שָֹכָר"?! רַבָּה בַּר אֲבוּהָ אִיפְּכָא קָתָּנֵי. 
אִי הָכִי אַרְבָּעָה,� שְׁלֹשָׁה נִינְהוּ?! אָמַר רַב נַחְמָן בַּר יִצְחָק: אַרְבָּעָה שׁוֹמְרִין וְדִינֵיהֶם שְׁלֹשָׁה.



Source 21. Rashi’s Commentary on Bava Metzia 80b 
	He is like a paid watchman – since the object is with him for his benefit. Even though he pays for its use, he is considered like a paid watchman, for if he did not pay (for the use of his friend’s object or animal) he would be considered a borrower and be obligated to compensate even if an accident beyond his control happened. But now that he is paying a rental fee, he is not a borrower but similar to a paid watchman.

He is like an unpaid guardian – for he pays a rental fee and does not take a salary for watching the object.
	... כְּשׁוֹמֵר שָֹכָר – הוֹאִיל וְלַהֲנָאָתוֹ הוּא אֶצְלוֹ, אַף עַל פִּי שֶׁנּוֹתֵן שְֹכַר פְּעֻלָּתוֹ שׁוֹמֵר שָֹכָר הוּא, דְּאִי לֹא יָהִיב שָֹכָר הַוֵי שׁוֹאֵל וְחַיָּב בְּאוֹנְסִין, הַשְׁתָּא דְּיָהִיב לֵיהּ אַגְרָא לֹא הַוֵי שׁוֹאֵל, וַהֲוֵי שׁוֹמֵר שָֹכָר:
... כְּשׁוֹמֵר חִנָּם – דְּקָא יָהִיב אֲגַר מְלַאכְתּוֹ, וְאֵינוֹ נוֹטֵל שָֹכָר עַל שְׁמִירָתוֹ ... 



Source 22. Shulchan Aruch, Choshen Mishpat 307:1 

	When someone rents an animal or vessels, his legal status is like that of a paid watchman, and he is obligated to compensate for theft or loss, but is absolved [of accountability] for mishaps beyond his control.
	הַשּׂוֹכֵר מֵחֲבֵירוֹ בְּהֵמָה אוֹ כֵּלִים, דִּינוֹ כְּשׁוֹמֵר שָֹכָר לְהִתְחַיֵּב בִּגְנֵיבָה וַאֲבֵדָה וְלִיפָּטֵר מֵאוֹנְסִין.


Section IV. Uman – The Craftsman


After learning about the unpaid guardian, the paid watchman, and the renter, we are now equipped to deal with the following case:

Case 6. Client’s Computer Stolen from Computer Repairperson’s Home

Marcy, who did organizational work for a London non-profit, had a knack for fixing the office computers. Friends started asking her to help with their computer problems, and this looked like it could bloom into a real small-scale, freelance computer repair business. 

After an evening session transplanting a working screen onto her co-worker Suzie’s Dell laptop, Marcy went to sleep exhausted but satisfied, imagining how happy Suzie would be when her screen would light up. But in the morning she awoke to a nightmare – her apartment had been burglarized, and her purse, her best jewelry, and…Suzie’s laptop were all missing!

Like every responsible London resident, Marcy had locked her door before she went to sleep, and her windows were barred. But the thieves obviously specialized in breaking into locked apartments and removing valuable contents.
Marcy, who had only been doing this work for several months, did not have any insurance coverage for her clients’ computers.

Is Marcy responsible for the laptop?


Source 23. Mishnah, Bava Metzia 80b 

	All craftsmen are considered paid watchmen (vis à vis the owner’s object they are fixing). 
	כָּל הָאֻמָּנִין שׁוֹמְרֵי שָׂכָר הֵן. 



Source 24. Yerushalmi, Shevuot 8:1 (40a) 

	Regarding a paid watchman and a renter, because they gain some benefit (the watchman gains his salary and the renter gains his usage) and give some benefit (guarding the object or paying rent), they take an oath (thereby becoming absolved from payment) in some cases (when the loss was beyond their control) and pay in others (even theft or loss). An unpaid watchman, because he gets no benefit (he is doing a favor), takes an oath and is absolved of payment (in all cases – except negligence).
	נוֹשֵׂא שָׂכָר וְהַשּׂוֹכֵר לְפִי שֶׁנֶּהֱנֶה מִקְצָת וּמְהַנֶּה מִקְצָת נִשְׁבַּע מִקְצָת וּמְשַׁלֵּם מִקְצָת שׁוֹמֵר חִנָּם שֶׁאֵין לוֹ הַנָּיָיה נִשְׁבָּע וְיוֹצֵא. 


Source 25. Bava Metzia 80b 

	Could we possibly say that this Mishnah is not in line with Rabbi Meir’s approach (that follows)? For we learn in a Beraita: In which situations does a renter compensate for the loss of the object? Rabbi Meir says he has the status of an unpaid watchman (and only pays if he was negligent). Rabbi Yehudah says he has the status of a paid watchman (and must also pay if the object was stolen or lost). 
	לֵימָא מַתְנִיתִין דְּלֹא כְּרַבִּי מֵאִיר, דְּתַנְיָא: שֹוֹכֵר כֵּיצַד מְשַׁלֵּם? רַבִּי מֵאִיר אוֹמֵר כְּשׁוֹמֵר חִנָּם, רַבִּי יְהוּדָה אוֹמֵר כְּשׁוֹמֵר שָֹכָר.


Source 26. Rashi’s Commentary on Bava Metzia 80b 

	And a craftsman is similar to a renter, because the craftsman has the object with him in order to benefit by getting paid for his work. But he is not taking a salary for watching the object. He is, rather, taking payment for his service.
	... וְאוּמָּן דָּמִי לְשֹוֹכֵר, שֶׁלְהַנָאַת שְֹכַר אֻמָּנוּתוֹ הָיָה אֶצְלוֹ, אַבָל לֹא שְֹכַר שְׁמִירָה הוּא נוֹטֵל, אֶלָּא שְֹכַר פְּעוּלָה:


Source 27. Bava Metzia 80b 

	…Our Mishnah can also be in line with Rabbi Meir’s approach. The craftsman’s payment for watching the object is the benefit he receives from holding onto the repaired vessel as security for his payment, so he does not have to run to others to borrow money. Therefore, he is considered a paid watchman.
	... אֲפִילוּ תֵּימָא רַבִּי מֵאִיר בְּהַהִיא הֲנָאָה דְּתָּפִישׂ לֵיהּ אַאַגְרֵיהּ דְּלֹא בָּעֵי לְמֵיעַל וּלְמֵיפַּק אַזוּזֵי הַוֵּי עֲלֵיהּ שׁוֹמֵר שָֹכָר. 



Source 28. Bava Metzia 80b 

	An alternate approach is to follow Rabbah son of Avuha’s version of the Beraita where the names are reversed: What responsibility for payment does a renter have? Rabbi Meir says he is like a shomer sachar and Rabbi Yehudah says he is like a shomer chinam.
	אִיבָּעִית אֵימָא: כִּדְמַחְלִיף רַבָּה בַּר אֲבוּהָ וְתָּנִי שֹוֹכֵר כֵּיצַד מְשַׁלֵּם רַבִּי מֵאִיר אוֹמֵר כְּשׁוֹמֵר שָֹכָר רַבִּי יְהוּדָה אוֹמֵר כְּשׁוֹמֵר חִנָּם:


Source 29. Shulchan Aruch Choshen Mishpat 306:1 

	All craftsmen are considered paid watchmen. But any craftsman who says to the owner, “Take your object and pay me the money you owe me,” or the craftsman told him, “I have finished it,” and the owner did not take it, the craftsman is considered an unpaid watchman.
	כָּל הָאוּמָּנִים שׁוֹמְרֵי שָׂכָר הֵם, וְכוּלָם שֶׁאָמְרוּ טֹל אֶת שֶׁלָּךְ וְהָבֵא מָעוֹת אוֹ שֶׁאָמַר לוֹ הָאוּמָּן גְּמַרְתִּיו וְלֹא לָקְחוּ הַבְּעָלִים הַכְּלִי, הַרֵי הָאוּמָּן שׁוֹמֵר חִנָּם.


Source 30. "A Silversmith's Liability For Theft," Hilchos Choshen Mishpat, Volume II : Number 5, Rabbi Aaron Tendler's English version of an article by Rabbi Tzvi Shpitz, available online at torah.org/advanced/business-halacha/5757/vol2no5.html 
	However, the Ketzos HaChoshen (75:5) and the Teshuvos Chassam Sofer (16) state that there are two different types of paid watchmen. On the one hand there is a watchman who has an obligation to constantly watch the item deposited in his care. This is the case where he is being paid specifically to watch the object, such as in the case of a guard being paid to guard something. If it is stolen while in his care, he will be held liable for this theft. On the other hand, we have someone who is being paid to fix an item, as in our case, but because of a side benefit that he derives in doing so, it is considered as if he is getting paid for watching it also. In this case he has no obligation to constantly watch the item, and it is sufficient to take all customary precautions to prevent loss or theft. If, despite these precautions, it is stolen or lost, it is included in the category of ohness, and he has no liability.


Additional Resources:

"Get Rid of the Stuff! The Vanishing Importer and Other Tales," by Rabbi Yirmiyohu Kaganoff, available online at: 
http://rabbikaganoff.com/archives/1886
Comprehensive Chart (with sources and explanations) of The Forms of Liability of the Four Types of Shomrim, available online at: http://www.shemayisrael.co.il/dafyomi2/bmetzia/bm-ch-18.htm
"The Four Shomrim - An Overview," by Rav Yair Kahn, available online at: http://vbm-torah.org/archive/bmetzia/01bm.doc‏
"The Lost Gift," by Rabbi Yirmiyahu Kaganoff, available online at: http://www.yeshiva.co/midrash/shiur.asp?cat=21&id=9302&q=the+lost+gift
Hebrew

Mishpetei HaTorah – Shomrim, Vol. 1, by Dayan Tzvi Shpitz, shlita
Pitchei Choshen – Pikadon, She’eilah, Shlichut, by Harav Yakov Yishaya Blau, zt”l
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