Ner Le’Elef Thinking Gemara Series – Teacher’s Guide

Mesachek Bakuvia
Is Gambling Kosher? 
Is it Permitted? Is it Holy?
Sanhedrin 24b
Teacher's Guide


The global gambling market is estimated to be worth over $500 billion in 2015. The world is full of thousands of casinos, racing tracks, bingo halls, lotteries, and sports betting pools. And since the late 1990s, with the development of a multi-billion dollar online gambling industry, you do not even have to leave the comfort of your home to engage in this addictive pastime. 
What does the halachah (Jewish law) say about all this gambling? And, a Jew must also ask: What do Jewish ethics and morality dictate? Is gambling kosher?

In this Thinking Gemara shiur we will explore this issue on a number of levels. We will learn a key Talmudic passage addressing gambling, in a discussion of dice players and pigeon racers. Additionally, we will probe the halachic sources to find out about the Jewish view of casual gambling, betting, playing poker for money, and buying lottery tickets. We will also consider whether or not chancy investments should be treated like gambling.

Here are some of the key questions this shiur will deal with:
· According to the Torah, is gambling considered a vice or entertainment?
· Does the Torah view a professional gambler as a Jew in good standing? 
· Does the halachah permit using slot machines, playing poker for money, betting on sports, or buying lottery tickets? 
· Is making an extremely risky investment tantamount to gambling?
· Can a Jewish organization raise money through selling raffle tickets?
Class Outline:

Section I. The Weekend Gambler: Jew in Good Standing or Persona Non Grata?
Case 1. Can Murray (just back from a Synagogue gambling weekend in Atlantic City) serve as a witness at Shari and Jason’s Jewish wedding?
Section II. Gambling: From Chess in the Park to Slot Machines in Las Vegas
Case 2. Can Vadim Levtovich and Dima Garnovitch play chess for money – winner takes $200?
Case 3. Is putting a quarter in one of the slot machines at Las Vegas’s Maccaran International Airport halachically permissible?
Section III. Lottery Tickets and Synagogue Raffles 
Case 4. Does the halachah permit buying a Powerball ticket?


Case 5. Can the Mexico City Hillel House raise money by selling raffle 
tickets for the one-million peso grand prize?
Section IV. Risky Investments 

Case 6. Are extremely risky investments tantamount to gambling?

Section V. Gambling and Jewish Ethics

· Compulsive gambling 

· Recreational gambling

· Hard-earned money or get rich quick? 
Note: This shiur is not intended as a source of practical halachic (legal) rulings. For matters of halachah, please consult a qualified posek (rabbi).

Note of Caution: 

This topic is fascinating and potentially dangerous. Many people’s lives – and their family’s lives – have been ruined by problematic gambling that began in a seemingly innocuous way. What could be wrong – a person might say – with an innocent and entertaining casino visit, football bet, or friendly poker game?  Please see Rabbi Abraham Twerski’s book, Compulsive Gambling, where he shows how the experience of gambling can be seductive: Compounded by factors such as low self-esteem and/or financial difficulties, a person can become addicted to gambling, leading to financial disaster, and even suicide. Someone attending your shiur might be at risk for gambling addiction! 

Moreover, some of the legal sources cited might be interpreted as a rabbinic green light to gamble (and we will take a closer look at whether the Rema really has a lenient ruling on this in Section II). Please make sure that the ethical material in the last section of the shiur is included as a central component of your presentation.  

This is how Sanhedrin 24b looks in the classic editions of the Talmud. [image: image1.png]o"wA nmon
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Section I. The Weekend Gambler: Jew in Good Standing or Persona Non Grata?

The main discussion of gambling in the Talmud appears in the context of a list of invalid witnesses. This will be the starting point of our shiur.
Case 1. Can Shari’s neighbor, Murray (just back from a Synagogue gambling weekend in Atlantic City), serve as a witness at Shari and Jason’s Jewish wedding?

Shari and Jason were planning their wedding. They really wanted to find a way to honor Murray Goldstein, Shari’s family’s neighbor and lawyer, who was practically like an uncle to her. So they decided to invite him to be one of their witnesses validating the proceedings of their wedding ceremony. They were looking through “A Guide to Jewish Marriage,” and Murray seemed to fit the bill: he was not related to either of them, and was observant of Jewish law.
“Wait a second,” said Shari. “I know this is a strange thing to mention, but the book says here that a gambler is invalid as a witness. Of course I know that Murray is not a professional gambler, and he’s a very good Jew, but he does go on those weekend gambling events. Because this is our wedding, I want to be extra sure that our witnesses are 100% kosher. Let’s give Rabbi Levine a call just to make sure.”
What do you think? Should an occasional weekend gambler be invalid as a witness at a Jewish wedding? 
In order to answer Shari and Jason’s question, we will first need to learn one of the essential requirements for an acceptable witness. The Torah makes it clear that a person must be on a basic level of righteousness to serve as a witness.


Source 1. Shemot (Exodus) 23:1 – A wicked person cannot serve as a witness.

	You shall not accept a false report; do not join hands with a wicked person to be a corrupt witness. 
	לֹא תִשָּׂא שֵׁמַע שָׁוְא, אַל תָּשֶׁת יָדְךָ עִם רָשָׁע לִהְיֹת עֵד חָמָס.



The Rambam, based on earlier sources in the Oral Torah, formulates this as a law in his Mishneh Torah.


Source 2. Rambam (Maimonides), Mishneh Torah, The Laws of Testimony 10:1 – An evil person is invalid as a witness.

	The wicked are unacceptable as witnesses according to Scriptural Law, as Shemot (Exodus) 23:1 states: “Do not join hands with a wicked person to be a corrupt witness.” The Oral Tradition interprets this as meaning: “Do not allow a wicked person to serve as a witness.”
	הָרְשָׁעִים פְּסוּלִין לְעֵדוּת מִן הַתּוֹרָה, שֶׁנֶּאֱמַר “אַל תָּשֶׁת יָדְךָ עִם רָשָׁע, לִהְיֹת עֵד חָמָס” (שמות כג,א); מִפִּי הַשְּׁמוּעָה לָמְדוּ, אַל תָּשֶׁת רָשָׁע עֵד.


How is a wicked person defined in Jewish law? The Shulchan Aruch (Choshen Mishpat 34:2-3) rules that a wicked person is someone who transgresses a Torah or rabbinic law.  Is a gambler considered “wicked” in Jewish law, and if not, are there any other criteria that might disqualify a gambler as a witness? Please keep in mind that whether or not gambling disqualifies one from serving as a witness does not directly imply that gambling is halachically permissible or forbidden. This issue of whether gambling is ever allowed, and in what forms, will be addressed in Sections II-V.
We are now ready to learn the Mishnah that forms the basis of any halachic discussion on gambling. 
Source 3. Mishnah, Sanhedrin 24b – What kind of gambler is invalid as a witness?
	The following are invalid (as witnesses): a gambler (literally, a dice player); one who lends with interest; pigeon racers…Rabbi Yehudah said, “When is this true – in a case where they do not have any other profession, but if they have another profession they are valid.”
	וְאֵלּוּ הֵן הַפְּסוּלִין, הַמְּשַׂחֵק בַּקֻּבְיָא, וְהַמַּלְוֶה בְּרִבִּית, וּמַפְרִיחֵי יוֹנִים... אָמַר רַבִּי יְהוּדָה, אֵימָתַי, בִּזְמַן שֶׁאֵין לָהֶם אֻמָּנוּת אֶלָּא הוּא, אֲבָל יֵשׁ לָהֶן אֻמָּנוּת שֶׁלֹּא הוּא, כְּשֵׁרִין:



What position does the Mishnah take about an occasional gambler (Murray)? It is not clear whether he is valid or not, because there are two possible readings of Rabbi Yehudah’s approach. On the one hand, Rabbi Yehudah might be arguing with the first approach presented in the Mishnah (the “Tanna Kamma”) that categorically invalidates any gambler – and Rabbi Yehudah rules that only a professional gambler is invalid. If so, we will definitely not rule according to Rabbi Yehudah, because of the precept: “When an individual rabbi argues against the majority, we rule according to the majority opinion” (this principle appears in Berachot 9a, Shabbat 60b, and elsewhere). On the other hand, Rabbi Yehudah might just be qualifying and clarifying that only a professional gambler is invalid. If that is the case, we will rule according to his opinion. Both readings of the Mishnah appear in the Gemara (in other words, as we will see, there is an Amoraic dispute about whether the Tannaim argue or agree!).

Source 4. Sanhedrin 24b, 25a – Which gamblers are invalid?

	A gambler (dice player): What did he do (that causes the Mishnah to invalidate him as a witness)? Rami son of Chama said, “[He is invalid because his gambling winnings were attained through] an asmachta transaction (the loser handed him money as the result of a condition he did not expect to have to fulfill – see below Section II for a more detailed explanation), and an asmachta is not an effective transaction (hence, he has attained someone else’s money illegally and is considered a thief).” Rav Sheshet said, “This kind of thing is not considered an asmachta. Rather, gamblers are invalid as witnesses because they are not involved in a productive occupation (literally, settling the world).” In which case do they (Rami son of Chama and Rav Sheshet) differ? They differ in a situation where the gambler has another profession. 
	מְשַׂחֵק בַּקֻּבְיָא מַאי קָא עָבִיד? אָמַר רָמִי בַּר חַמָּא מִשּׁוּם דַּהֲוָה אַסְמַכְתָּא וְאַסְמַכְתָּא לֹא קַנְיָא. רַב שֵׁשֶׁת אָמַר כָּל כִּי הַאי גַּוְונָא לַאו אַסְמַכְתָּא הִיא, אֶלָּא לְפִי שֶׁאֵין עֲסוּקִין בְּיִשּׁוּבוֹ שֶׁל עוֹלָם. מַאי בֵּינַיְיהוּ? אִיכָּא בֵּינַיְיהוּ דְּגָמַר אוּמְנוּתָא אַחֲרִיתִי. 



Rami son of Chama holds that an occasional gambler, one who has another profession, is still invalid, and taking someone else’s money illegally even once invalidates you. But Rav Sheshet does not invalidate the gambler who has another occupation.
The Gemara concludes that Rami son of Chama and Rav Sheshet differ over how to interpret our Mishnah: 

Source 5. Ibid. – Amoraim have two different readings of the Mishnah.
	One (Rami son of Chama) holds that the Rabbis and Rabbi Yehudah argue, and the other (Rav Sheshet) holds that they do not…
	מַר סָבַר פְּלִיגֵי, וּמַר סָבַר לֹא פְּלִיגֵי ... 


Rami son of Chama holds that Rabbi Yehudah argues with the other rabbis and maintains that we rule like them against Rabbi Yehudah; Rav Sheshet holds that Rabbi Yehudah just explains what they said and that, as such, his opinion is halachah. 

Why, according to both opinions, is a professional gambler , who has no other profession invalid as a witness? 

Rami son of Chama holds that gambling is a form of theft, a topic we will discuss more in Section II.
But what is behind Rav Sheshet’s opinion – and that of his predecessor, Rabbi Yehudah? Why should a professional gambler be invalid as a witness just because he “is not involved in ‘settling the world,’” not occupied in productive activity?

Source 6. Rashi on Sanhedrin 24b “She’ein Lo Umanut Ela Hu” – Why is a professional gambler invalid as a witness or judge?

	That it (gambling) is his only profession – For since they are not involved in productive worldly activities, they are not familiar with laws and business, and are not afraid of transgression.
	שֶׁאֵין לוֹ אוּמָּנוּת אֶלָּא הוּא. דְּהוֹאִיל וְאֵין עֲסוּקִין בְּיִשּׁוּבוֹ שֶׁל עוֹלָם אֵינָן בְּקִיאִין בְּטִיב דִּינִין וּמַשָּׂא וּמַתָּן, וְאֵינָן יִרְאֵי חֵטְא:


Here is a possible interpretation of Rashi’s comment:
There are two distinct problems with a professional gambler’s testimony: first, he does not understand laws and business and therefore the information in his testimony is bound to be inaccurate; furthermore, he does not fear sin, and is therefore tantamount to a rasha, an evil person whose testimony is invalid. 

The Me’iri’s explanation of the Rabbi Yehudah and Rav Sheshet approach begins like Rashi’s, but adds other factors.

Source 7. Me’iri on Sanhedrin 24b “Ve-amar al Zeh” – Why, according to the Me’iri, is a professional gambler invalid as a witness or judge?

	The explanation is as follows: The reason he is invalid is because he is not involved in productive worldly activity and therefore does not understand business and the value of accurate testimony. And just as they are used to lying in their occupation (gambling) and do not get condemned for it, so too they think they will not be condemned for lying in other areas. They also do not appreciate the struggles and difficulties that people go through and are not concerned about other people losing money.
	פֵּירוּשׁ: הַטַּעַם לְפִי שֶׁאֵינוֹ עוֹסֵק בְּיִשּׁוּבוֹ שֶׁל עוֹלָם וְאֵינוֹ יוֹדֵעַ בְּטִיב מַשָּׂא וּמַתָּן וּבְכַוָּנַת עֵדוּת, וּכְמוֹ שֶׁרְגִילִין לְשַׁקֵּר בְּאֻמָּנוּת שֶׁלָּהֶם וְאֵינָם מִתְגַּנִּים לַבְּרִיוֹת בְּאוֹתוֹ שִׁקְרוּת, הֵם סוֹבְרִים שֶׁלֹא יִתְגַּנּוּ בְּשִׁקְרוּת שְׁאָר הַדְּבָרִים. וְכֵן אֵין מַכִּירִין בְּטֹרַח וְצָרוֹת שֶׁל בְּנֵי אָדָם וְאֵינָם חָסִים עַל חַבְרֵיהֶם לְהַפְסִיד מָמוֹנָם.


The Me’iri begins his explanation like Rashi, but goes on to mention two other reasons to invalidate their testimony. One is that deception is such a part of their lives that we assume they will give false testimony. The second is that because they are so out of touch with normal people’s financial struggles, they will not care about the loss of money that their false testimony brings about. 

After reading these comments by Rashi and the Me’iri, take a close look at the Rambam’s ruling on this topic. 
Source 8. Rambam, Mishneh Torah, The Laws of Testimony 10:4 – Only professional gamblers are invalid as witnesses.

	…Similarly, dice-players are disqualified if this is their only occupation. Since such a person does not involve himself in ordinary business pursuits, it can be assumed that his livelihood is dependent on his gambling, which is forbidden as “the dust of [i.e. borderline] theft.” The above applies not only to dice-players, but also to all those who gamble with nutshells or pomegranate peels. Similarly, our Sages did not disqualify only those who train pigeons, but also those who gamble with other animals, beasts, and fowl, saying the owner of the one that will outrace the other or vanquish the other will acquire the stakes put up by both. Similarly, other analogous types of gamblers are disqualified, provided they do not derive their livelihood from a source other than gambling. All of the above are disqualified according to Rabbinic decree.
	... וְכֵן הַמְּשַׂחֵק בַּקֻּבְיָה – וְהוּא, שֶׁלֹּא תִהְיֶה לוֹ אֻמָּנוּת אֶלָּא הוּא – הוֹאִיל וְאֵינוֹ עוֹסֵק בְּיִשּׁוּב הָעוֹלָם, הֲרֵי זֶה בְּחֶזְקַת שֶׁאוֹכֵל מִן הַקֻּבְיָה, שֶׁהוּא אָבָק גֶּזֶל.  וְלֹא בַּקֻּבְיָה בִּלְבָד אָמְרוּ, אֶלָּא אֲפִילּוּ בִּקְלִפֵּי אֱגוֹזִים וּקְלִפֵּי רִמּוֹנִים. וְכֵן לֹא יוֹנִים בִּלְבָד אָמְרוּ, אֶלָּא אֲפִילּוּ הַמְּמִירִין בִּבְהֵמָה חַיָּה וָעוֹף, וְאָמְרוּ כָּל הַקּוֹדֵם אֶת חֲבֵרוֹ אוֹ כָּל הַנּוֹצֵחַ אֶת חֲבֵרוֹ, יִטֹּל בְּעָלָיו אֶת שְׁנֵיהֶן, וְכֵן כָּל כַּיּוֹצֵא בִּשְׂחוֹק זֶה – וְהוּא, שֶׁלֹּא תִּהְיֶה לוֹ אֻמָּנוּת אֶלָּא שְׂחוֹק זֶה – הֲרֵי זֶה פָּסוּל.  וְכָל אֵלּוּ פְּסוּלִין מִדִּבְרֵיהֶם.



The problem with the professional gambler’s testimony, according to the Rambam, is that “it can be assumed that his livelihood is dependent on his gambling, which is forbidden as avak gezel, ‘the dust of theft.’ As we will see further in Section II, the Rambam categorizes the gambler as a thief, because he acquires other people's property through halachically illegitimate means.
Through the comments of Rashi, the Me’iri, and the Rambam, we can distinguish between three possible explanations of why the professional gambler is invalid as a witness. All of these comments emerge from trying to explain why “not being involved in a productive occupation” is a reason to invalidate him as a witness. The three reasons to discredit his testimony are:
A. It is likely that his testimony will be false (gamblers lie often – Me’iri; gamblers will not testify accurately, because they do not understand business and law – Rashi; gamblers will not appreciate how terrible it is for others to lose money through their false testimony – Me’iri).

B. He does not fear transgression (Rashi) and is therefore classified in the general category of rasha, an evil person, whose testimony is invalid.
C. He lives on money that is classified, at least rabbinically, as avak gezel – literally, the “dust of theft” (Rambam). Avak gezel referrs to activities on the periphery of theft (similar rabbinic concepts: avak lashon hara, negative speech, and avak ribit, interest). 
Can you think of a case which might be invalid only according to one or two of these reasons? (Suggestions: a businessman turned professional gambler; a gambler who always loses.) 

How does the Shulchan Aruch rule? His opinion is identical with the Rambam’s, and in fact, the Shulchan Aruch (Choshen Mishpat 34:16) quotes the Rambam’s ruling almost verbatim. 
So, concluded Rabbi Levine, Murray, who is not a professional gambler, can serve as a witness at Shari and Jason’s wedding.
	Key points of Section I.


· A gambler, says the Mishnah, cannot serve as a witness.

· Amoraim – and perhaps even Tannaim – argue about whether this just applies to a professional gambler or even to someone who won money through even one instance of gambling.

· Even one instance of winning at gambling would, according to one opinion, invalidate a witness, since the one who eventually lost had really intended to win, so the winner taking another’s money is considered a form of rabbinic-level theft.

· According to the other opinion, only a gambler who has no other profession is invalid as a witness, because eino osek be-yishuvo shel olam, “he is not involved in a productive occupation.”
· This invalidates him either because we assume he will give false testimony, or because he does not fear sin, or because he has done rabbinically prohibited activities on the “periphery” of theft. 
· We rule that only a professional gambler is invalid as a witness.


Section II. Gambling: From Chess in the Park to Slot Machines in Las Vegas

Although we established that a gambler who also works in a different profession may serve as a witness, does this mean that gambling itself is halachically allowed? We will now clarify whether gambling is prohibited or permitted by Jewish law.

Case 2. Can Vadim Levtovich and Dima Garnovitch play chess for money – winner takes $200?

Vadim is extremely confident about his talents as an amateur chess player – but so is Dima. They were both members of the Charkov chess clubs when they were kids, and, now, as American citizens, each usually beats his American-born opponents. Now, for the first time, they are up against each other in New York City’s Washington Square Park. Dima, slightly overconfident, decides to make the game interesting and places $100 down on the table. “How about putting down $100 of your own – winner takes all?”
“No problem!” and Vadim pulls out a crisp $100 bill.

What would the halachah say about such a scenario? Is it permissible to bet on a chess game (assuming we temporarily turn a blind eye on the ethical and spiritual dangers of arrogance and overconfidence, and the extra-legal reasons not to gamble, which we will focus on in Section IV of this class)?
The Talmud’s main discussion of gambling begins with the Mishnah Sanhedrin 24b about invalid witnesses discussed above in Source 3. In the subsequent Gemara Sanhedrin 24b-25a, cited in Source 4, one of the Amoraim, Rami son of Chama, clearly prohibits even one act of gambling because winning at gambling is considered a type of transaction called an asmachta. What is an asmachta?

Here is a classic example of an asmachta, described in a Mishnah in Bava Batra (the text itself follows in Source 9): A man borrowed money, but when it comes time to pay back his loan, he does not have sufficient funds to reimburse the entire debt, so he pays only a portion of the loan. However, the borrower wants to assure the lender that he will eventually pay back the debt in full. So the partially paid loan document is given to a third party, to whom the borrower says, “If I do not pay by a certain date, give the lender back his document,” enabling him to collect the original debt in full. What if the borrower does not pay by that date? Will that self-imposed conditional obligation (If I do not pay back the rest of the loan, I will penalize myself by paying it back in full) hold up in a beit din, a rabbinical court?
That is the subject of the following Mishnah:

Source 9. Mishnah Bava Batra 168a – The partial borrower case is a classic example of an asmachta transaction.

	Someone who paid back [only] a portion of the loan he owes, and gave the loan document to a third party and said, “If I do not give the complete amount between now and such and such date, give the lender his document (allowing the lender to collect the entire amount)”: If the appointed time came and the borrower still did not give the money, Rabbi Yossi says the third party should give the document back to the lender. Rabbi Yehudah says he should not give it over.


	מִי שֶׁפָּרַע מִקְצָת חוֹבוֹ וְהִשְׁלִישׁ אֶת שְׁטָרוֹ וְאָמַר לוֹ, אִם לֹא נָתַתִּי לְךָ מִכָּאן וְעַד יוֹם פְּלוֹנִי תֵּן לוֹ שְׁטָרוֹ, הִגִּיעַ זְמַן וְלֹא נָתַן, רַבִּי יוֹסֵי אוֹמֵר, יִתֵּן. רַבִּי יְהוּדָה אוֹמֵר, לֹא יִתֵּן.


The Talmud explains the conceptual roots of their dispute.


Source 10. Bava Batra 168a – Tannaim differ about whether asmachta transactions are effective or not.

	What is the root of their dispute? Rabbi Yossi holds that an asmachta transaction is effective (therefore the document must be handed to the lender, and the borrower must reimburse the full amount of the original loan), and Rabbi Yehudah holds that an asmachta transaction is not effective (therefore his obligation was meaningless and he need not hand over the document, and the borrower must only reimburse the balance of the actual amount owed). 
	בְּמַאי קָמִיפְלְגִי? ר' יוֹסִי סָבַר אַסְמַכְתָּא קַנְיָא, וְרַבִּי יְהוּדָה סָבַר אַסְמַכְתָּא לֹא קַנְיָא. 


The Rishonim explain why, according to Rabbi Yehudah, an asmachta is ineffective. 

Source 11. Rashbam on Bava Batra 168a – What really is an asmachta, and why should it be ineffective?

	Asmachta – This is where one person promises his friend something (here – to transfer the document back to the lender) on condition that he will do something in the future (here – finish paying off his loan within a certain time frame). He thinks to himself at the time he makes the condition that he will be able to keep his word when the time comes (and pay off the remainder of the loan). But when the time actually comes, due to circumstances beyond his control, he is unable to keep his word. 
	אַסְמַכְתָּא - הַמַּבְטִיחַ לַחֲבֵירוֹ דָּבָר עַל מְנָת שֶׁיַּעֲשֶׂה דָּבָר לְעָתִיד, וְסוֹמֵךְ בְּלִבּוֹ בִּשְׁעַת הַתְּנַאי שֶׁיּוּכַל לְקַיֵּים הַדָּבָר כְּשֶׁיַּגִּיעַ זְמַן, וּכְשֶׁיַּגִּיעַ הַזְּמַן יֵאָנֵס וְלֹא יוּכַל לְקַיֵּים:


The word asmachta is based on the Hebrew root סמך. One of that root’s connotations is “relying.” So an asmachta, says the Rashbam, is a type of conditional transaction where the speaker relies on only the desirable one of the two outcomes taking place – the winning one, not the losing one. In the Mishnah we just cited, he relies on paying back the loan on time and not incurring the penalty.

How does the Talmud rule on this?

Source 12. Bava Batra 168a – The Gemara’s conclusive ruling.
	The halachah is not according to Rabbi Yossi.
	וְאֵין הֲלָכָה כְּרַבִּי יוֹסִי:




The final conclusion of this passage is that an asmachta transaction is not effective. 
Now try to plug this back into our discussion of gambling. Is gambling an asmachta or not? 

We will primarily follow Rashi’s way of explaining the debate between Rami son of Chama and Rav Sheshet (in Source 4 above) about whether gambling is considered an asmachta or not (note that there are a number of other approaches in the Rishonim about how an asmachta is defined – see Tosafot “Kol Ki Hai Gavna” on Sanhedrin 24b and 25a and Chapter 11 of the Laws of Selling in the Rambam’s Mishnah Torah). 

According to Rami bar Chama, what is it about an asmachta that renders the transaction invalid and how does it apply to gambling?

Source 13. Rashi on Sanhedrin 24b, “Asmachta” – What is an asmachta?

	Asmachta – This is a transaction where a person does not give to another willingly, but rather, [when he originally made the condition] he was relying on one eventuality not happening. He thought he would be able to win (at gambling), [even though he knows that] sometimes it ends up that others beat him.
	אַסְמַכְתָּא - הַיְינוּ דָּבָר דְּאֵינוֹ נוֹתֵן לוֹ מִדַּעְתּוֹ אֶלָּא סוֹמֵךְ עַל דָּבָר שֶׁאֵינוֹ, דְּסָבַר שֶׁהוּא יָכוֹל לְנַצֵּחַ, וּפְעָמִים שֶׁמְנַצְּחִין אוֹתוֹ:



Vadim and Dima, for instance, each relied on winning. When they each put their $100 bill on the park table, each one thought that he would walk away with $200 that day. 

Why, then, might gambling not be considered an asmachta? What is behind Rav Sheshet’s opinion?
Source 14. Ibid., “Kol Ki Hai Gavna Lav Asmachta Hee” – Why is gambling not an instance of asmachta?

	Anything like that (gambling) is not considered an asmachta – And what is a genuine case of asmachta? It is a situation where a sharecropper makes a condition that if he does not work the land (as he is supposed to), he will pay the owner with high quality property (Bava Metzia 73b). Another example (Bava Batra 168a) is a borrower who partially pays a loan, then deposits the loan contract with a third party (and says, “If I do not pay back by such and such a date I penalize myself by allowing you to return the document to the lender for subsequent full payment”). He relies on something insubstantial (i.e. that he will definitely pay), for he thinks, “This is within my control.” 

Initially, he only made the condition with the understanding that he would never give what he agreed to, because he thought the asmachta would never happen. He mistakenly thought he would never come to such a situation. But in this case (gambling over dice) he did not rely on one of the two possibilities not happening, because he knew that he might win and he might not win, and nevertheless, he still made the condition. We see that out of lack of certainty he had complete intent to give, and it is not theft.
	כָּל כִּי הַאי גַּוְונָא לַאו אַסְמַכְתָּא היא - וְהֵיכִי דָּמִי אַסְמַכְתָּא כְּגוֹן דְּאִם אוֹבִיר וְלֹא אַעֲבִיד אֲשַׁלֵּם בְּמֵיטָבָא (בָּבָא מְצִיעָא עג:) וּכְגוֹן מַשְׁלִישׁ אֶת שְׁטָרוֹ דְּגֵט פָּשׁוּט (בָּבָא בַּתְרָא קסח.) דְּסוֹמֵךְ עַל לֹא דָּבָר, דְּסָבוּר כָּל זֶה בְּיָדִי לַעֲשׂוֹת,
וּמֵרֵישָׁא כִּי מַתְנִי אַדַּעְתָּא דְּלֹא יָהִיב לֵיהּ לְאַסְמַכְתָּא קָא מַתְנִי, דְּטוֹעֶה וְסָבוּר לֹא יָבֹא לִידֵי כַּךְ, אַבָל הָכָא לֹא סָמִיךְ אֲמִידִי, דְּהָא לֹא יָדַע אִי נָצַח אִי לֹא נָצַח, וַאֲפִילּוּ הָכִי אַתְנִי שְׁמַע מִינָהּ מִסְפֵיקָא אַתְנִי גָּמַר וְאַקְּנִי, וְלֹא גְּזֵלָה הִיא:



Gambling, if we shave off any external trappings, can be analyzed as a conditional gift (it is obviously not a sale or barter). If X occurs (if I win the game) you give me money, and if Y occurs (you win the game) I give you money. However, an essential element of a gift is consent, da’at. On the one hand, Vadim and Dima verbally agreed that the winner takes both $100 bills. However, the Amoraim debate, is there internal consent to the condition? 

Rami bar Chama classifies this as an asmachta because even though the gambler is cognizant of the reality that even talented people sometimes lose at games, he is relying on winning and this transaction lacks internal consent.
Rav Sheshet says that a transaction is only classified as an asmachta if he did not expect one of the two possibilities to happen at all, so gambling is still a valid transaction with the necessary consent. [Note that Rabbeinu Tam in Tosafot “Kol Ki Hai Gavna” takes a different direction, only defining a transaction as an asmachta in situations where the person only stands to lose, like the loan case we mentioned where he penalizes himself for not paying on time.]

The Rambam takes the stringent view that prohibits gambling, in accordance with Rami bar Chama.

Source 15. Rambam, Mishneh Torah, The Laws of Theft 6:7,10 – Gambling is considered rabbinic-level theft.

	7. Our Sages forbade many acts, classifying them as robbery, e.g. pigeon racing or dice playing. If a person transgresses these prohibitions, he is considered a robber by rabbinic decree…

10. What is meant by dice players? People who play with pieces of wood, pebbles, bones or the like and establish a condition that whoever will better a colleague in this sport is entitled to take a certain amount of money from him. This is robbery according to rabbinic decree. Although the owner himself consents to the other person's taking his money, since he is taking it without getting anything in return (as opposed to a sale), as part of the frivolous sport (and because it was won in a game, the transaction was an ineffective asmachta), it is considered to be [rabbinic-level] robbery.

Similarly, those who gamble over domesticated animals, beasts or fowl, making a condition that the one whose animal will vanquish or outrace the other one's is entitled to take a certain amount of money from him – this and all forms of gambling are forbidden and considered to be robbery by rabbinic decree.
	ז. דְּבָרִים הַרְבֵּה אָסְרוּ חֲכָמִים מִשּׁוּם גֶּזֶל; וְהָעוֹבֵר עֲלֵיהֶן, הֲרֵי זֶה גַּזְלָן מִדִּבְרֵיהֶם:  כְּגוֹן מַפְרִיחֵי יוֹנִים וְהַמְּשַׂחֲקִין בַּקֻּבְיָה.... 
י. הַמְּשַׂחֲקִין בַּקֻּבְיָה כֵּיצַד: אֵלּוּ שֶׁמְּשַׂחֲקִין בְּעֵצִים אוֹ בִּצְרוֹרוֹת אוֹ בָּעֲצָמוֹת וְכַיּוֹצֵא בָּהֶן, וְעוֹשִׂים תְּנַאי בֵּינֵיהֶם שֶׁכָּל הַנּוֹצֵחַ אֶת חֲבֵרוֹ בְּאוֹתוֹ הַשְּׂחוֹק, יִקַּח מִמֶּנּוּ כָּךְ וְכָּךְ--הֲרֵי זֶה גֶּזֶל מִדִּבְרֵיהֶם.  אַף עַל פִּי שֶׁבִּרְצוֹן הַבְּעָלִים לָקַח, הוֹאִיל וְלָקַח מָמוֹן חֲבֵרוֹ בְּחִנָּם דֶּרֶךְ שְׂחוֹק וְהִתּוּל, הֲרֵי זֶה גֶּזֶל. 

וְכֵן הַמְּשַׂחֲקִין בִּבְהֵמָה אוֹ בְּחַיָּה אוֹ בְּעוֹפוֹת וְעוֹשִׂים תְּנַאי, שֶׁכָּל שֶׁתְּנַצַּח בְּהֶמְתּוֹ אוֹ תָּרוּץ יוֹתֵר, יִקַּח מֵחֲבֵרוֹ כָּךְ וְכָּךְ, וְכָל כַּיּוֹצֵא בִּדְבָרִים אֵלּוּ--הַכֹּל אָסוּר, וְגֶזֶל מִדִּבְרֵיהֶם.  


[Note: Commentators point out a seeming contradiction between the Rambam’s position in the laws of theft and what he holds in the laws of witnesses. He classifies any gambling as theft, yet only invalidates a professional gambler as a witness. This is seemingly a contradiction, for even one act of theft should invalidate a person as a witness. The Vilna Gaon’s resolution (in his comments on Shulchan Aruch Choshen Mishpat 203:4) is that they prohibited any gambling as rabbinic-level theft, but only rabbinically invalidated as a witness someone who makes his livelihood from gambling. 

The Shulchan Aruch rules like the Rambam.

Source 16. Shulchan Aruch Choshen Mishpat 370:2 – Gambling is prohibited as rabbinic-level theft.
	1. The Sages prohibited certain things because they involve theft; and one who transgresses them is a rabbinic-level thief: pigeon racers, and dice players… 
2. What are examples of the dice players: These are those who play with wood, rocks or bones, and [the players] make a condition among them that whoever wins in that game will collect a certain amount of money. Similarly, those who play with animals or birds and make a condition that the one whose animal wins or runs faster will take a certain amount from his friend. These and similar activities are all prohibited and considered rabbinic-level theft. 
	א. יֵשׁ דְּבָרִים שֶׁאָסְרוּ חֲכָמִים מִשׁוּם גֶּזֶל, וְהָעוֹבֵר עֲלֵיהֶם הַרֵי זֶה גַּזְלָן מִדִּבְרֵיהֶם, מַפְרִיחֵי יוֹנִים, וּמְשַׂחֲקִים בַּקֻּבְיָא... 
ב. הַמְּשַׂחֲקִים בַּקֻּבְיָא כֵּיצַד: אֵלּוּ שֶׁמְשַׂחֲקִים בְּעֵצִים אוֹ בִּצְרוֹרוֹת אוֹ בְּעַצָמוֹת, וְעוֹשִׂים תְּנַאי בֵּינֵיהֶם שֶׁכָּל הַנּוֹצֵחַ אֶת חֲבֵירוֹ בְּאוֹתוֹ שְֹחוֹק יִקַּח כַּךְ וְכַךְ, וְכֵן הַמְּשַׂחֲקִים בִּבְהֵמָה אוֹ בְּחַיָּה אוֹ בְּעוֹפוֹת, וְעוֹשִׂים תְּנַאי שֶׁכָּל שֶׁתְּנַצַּחַ בְּהֶמְתּוֹ אוֹ תָּרוּץ יוֹתֵר יִקַּח מֵחֲבֵירוֹ כַּךְ וְכַךְ, וְכֵן כָּל כַּיוֹצֵא בִּדְבָרִים אֵלּוּ הַכֹּל אָסוּר וְגֶזֶל מִדִּבְרֵיהֶם הוּא:



The Rema, both in the laws of theft (Choshen Mishpat 370:3), and in the laws of business transactions (Choshen Mishpat 207:13), sides with the more lenient approach. Note how after not invalidating the occasional gambler he mentions the prevalent custom about gaming for money. The Rema’s comments become the basis for Ashkenazi halachic rulings on gambling. 

Source 17. Rema’s note on Shulchan Aruch Choshen Mishpat, Laws of Theft 370:3 – Gamblers with another occupation are not invalidated as witnesses.

	Note: But if one has another profession besides gambling, even if he plays against another Jew he is not invalid (Tur), and see above in Choshen Mishpat 207:13. The custom has already spread to follow the second approach, [to consider it permissible] to play dice, and only to invalidate one who has no other profession…  
	הָגָה: אַבָל אִם יֵשׁ לוֹ אוּמָּנוּת אַחֶרֶת אֲפִילּוּ מְשַׂחֵק עִם יִשְׂרָאֵל אֵינוֹ פָּסוּל (טוּר) וְעַיֵּין לְעֵיל סִימָן רז סְעִיף יג, וּכְבָר פָּשַׁט הַמִּנְהָג כִּסְבָרָא הָאַחֲרוֹנָה לִשְׂחוֹק בַּקֻּבְיָא וְאֵין פָּסוּל אֶלָּא מִי שֶׁאֵין לוֹ אוּמָּנוּת אֶלָּא הוּא...


The Rema begins with a leniency about testimony – a point the Shulchan Aruch agrees with – but continues with a further leniency and allows playing the game itself.

In the Rema’s comments about asmachta in the laws of asmachta transactions below, he elaborates. Notice how limited permissible gambling really is. We cite his entire presentation so the context of his remarks about gambling is clear. The two factors that determine whether a condition is an asmachta or not are:
a. control of the outcome of his condition; and

b. exaggeration.


Source 18. Ibid., 207:13 – Gambling: games of skill vs. games of chance.

	Note: There are those who differentiate between three different situations in the laws of asmachta:

1. Any condition which is not in his control but is in another’s…is an asmachta no matter what and is not effective.

2. Any condition which is within his control – if he does not exaggerate, for instance, where he says, “If I let the land lay fallow and do not work it, I will pay with high quality land,” is not an asmachta and is an effective sale.

3. However, if he exaggerates, and says, “If I do not work the land, I will pay a thousand silver coins,” this is an asmachta and is not an effective sale…

4. But if keeping the condition is completely out of his or anyone else’s hands, as with playing dice and the like, where he does not know if he will win or not but makes the condition anyways – he certainly consented to the transaction out of doubt. 
	הָגָה: וְיֵשׁ אוֹמְרִים דִּשְׁלֹשָה חִלּוּקִין בְּדִינֵי אַסְמַכְתָּא: 
1. דְּכָל מַה שֶׁאֵין בְּיָדוֹ וְתָלוּי בְּיָד אֲחֵרִים... הַוֵי אַסְמַכְתָּא בְּכָל עִנְיָן וְלֹא קָנָה, 
2. ומַה שֶׁיֵּשׁ בְּיָדוֹ לַעֲשׂוֹת, אִם לֹא גָּזִים כְּגוֹן שֶׁאָמַר אִם אוֹבִיר וְלֹא אֶעֱבוֹד אֲשַׁלֵּם בְּמֵיטַב לֹא הַוֵי אַסְמַכְתָּא וְקַנְיָא, אַבָל 
3. אִי גָּזִים וְאָמַר אִם לֹא אֶעֱבוֹד אֲשַׁלֵּם אַלְפָא זוּזֵי, הַוֵי אַסְמַכְתָּא וְלֹא קַנְיָא ... 
4. אַבָל אִם אֵין בְּיָדוֹ לְגַמְרֵי וְלֹא בְּיַד אֲחֵרִים, כְּגוֹן הַמְשַׂחֵק בַּקֻּבְיָא וְכַיּוֹצֵא בּוֹ שֶׁאֵינוֹ יוֹדֵעַ אִם יְנַצֵּחַ אוֹ לֹא וַאֲפִילוּ הָכִי הִתְנָה, וַדַּאי גָּמַר וּמַקְנִי מִסָּפֵק.


Source 19. Ibid. – Gambling is permitted in very limited circumstances.

	When does this apply – when they play with cash up front. But if they play trusting that the winner will pay, the winner cannot extract payment in court (Tur quoting the Ri)… 

But if the money is pre-prepared on the board, it is permissible to play and is not considered an asmachta (Mordechai in Sanhedrin). This is against the approach that prohibits it no matter what (Hagahot Mordechai). Some [authorities] only permit gambling if the board the money is placed on is jointly owned by both players (Tosafot in Sanhedrin and Beit Yosef quoting the Ri). See also the Shulchan Aruch in Choshen Mishpat 370… 

There is an approach that says that gambling is not considered an asmachta since both make conditions, and not only one of them could lose. Because each one also could win, they consent to transfer the money if they lose. 

Therefore, if any two people gamble, the transfer of money is binding if they each made a kinyan (act of acquisition). This is providing that the outcome is not within their power; but if it is, they cannot gamble… And even regarding this there are those who differ. Therefore they had to give other reasons for how gambling might be permitted… 
	בַּמֶּה דְּבָרִים אֲמוּרִים: כְּשֶׁשׂוֹחֲקִין בְּמָעוֹת מוּכָנִים, אַבָל אִם שׂוֹחֲקִים בְּאָמְנָה אֵין מוֹצִיאִין מִמֶנּוּ מַה שֶׁהִפְסִיד (טוּר בְּשֵׁם ר”י)... 
אַבָל כְּשֶׁמָעוֹת מוּכָנִין עַל הַדַּף מוּתָּר לִשְׂחוֹק וְאֵין בּוֹ אַסְמַכְתָּא (מָרְדְּכָי פֶּרֶק זֶה בּוֹרֵר), וּדְלָּא כְּיֵשׁ חוֹלְקִין וְאוֹסְרִין לִשְׂחוֹק בְּכָל עִנְיָן (הַגָּהוֹת מָרְדְּכָי הַנִּזְכָּר לְעֵיל), וְיֵשׁ אוֹמְרִים דְּאֵינוֹ מוּתָּר רַק כְּשֶׁהַדַּף שֶׁהַמָּעוֹת מֻנָּחִים עָלָיו קָנוּי לִשְׁנֵיהֶם (תּוֹסָפוֹת פֶּרֶק הַנִּזְכָּר לְעֵיל בֵּית יוֹסֵף בְּשֵׁם ר”י) וְעַיֵּין לְעֵיל סִימָן ש”ע, ... 
יֵשׁ אוֹמֵר הָא דִּמְשַׂחֵק בַּקֻּבְיָא לֹא הַוִֵי אַסְמַכְתָּא הוּא מִטַּעַם דִּמֵאַחַר שֶׁשְּׁנֵיהֶן מַתְנִין זֶה כְּנֶגֶד זֶה וְלֹא אֶחָד יוּכַל לְהַפְסִיד אַגַּב דְּבָעֵי לְמִקְנִי גָמַר וּמַקְנִי,
וְלָכֵן כָּל שְׁנַיִם שֶׁהִמְרוּ זֶה עִם זֶה קָנוּ אִם קָנוּ מִיָּדָן, וְדַוְקָא שֶׁאֵין בְּיָדָן גַּם כֵּן אַבָל מַה שֶׁבְּיָדָן לֹא...  וַאֲפִילּוּ בָּזֶה יֵש חוֹלְקִין, וְלָכֵן הֻצְרְכוּ לָתֵת טְעָמִים אֲחֵרִים גַּבֵּי מְשַֹחֵק בַּקֻּבְיָא ... 


Even according to the Rema, to avoid prohibited gambling, the players would have to: (1) place the money down at the outset; (2) on a jointly owned table,     (3) gamble only on a game where no skill is involved, where the outcome is not within his control; and (4) before they begin each would have to make an act of acquisition, agreeing to hand over the money if he loses. 
Vadim and Dima’s chess game in the public park would not, according to this, fill all conditions. The public chess table is certainly not jointly owned (though they could bring their own board with them to the park, and one might be able to consider the park’s chess table tzidei reshut harabim, areas not on the main thoroughfare where personal acquisition is possible). But as far as games that people gamble on, chess is probably the most skill-oriented one (“I am totally in control”). Nothing is left to chance at all. 
Let us now apply these sources to other forms of gambling. What would you say about the pure legal side of playing poker – not chess – for money? Is it prohibited as an asmachta or not? 

Even though poker has an element of chance that chess does not, it still involves skill, and the Rema does not permit gaming unless the results are totally out of one’s control. Furthermore, the Rema delineates three other limitations for a game to be permitted. As stated above, the players would have to: (a) place money up front, (b) play on a jointly owned table, and (c) before beginning to gamble each make an act of acquisition, agreeing to transfer the money if he loses. 

What about a pure game of chance – against the house? What about a slot machine?

Case 3. Is putting a quarter in one of the slot machines at Las Vegas’s Maccaran International Airport halachically permissible?

Salomon Gabai was able to get a low-cost plane ticket to Los Angeles with a three-hour stopover in Las Vegas’s Maccaran Airport. As he walked from one side of the airport to the other, he noticed slot machines in many strategic locations throughout the departures section. His first thought was – maybe I will just try my luck and see if I win. But then he had a vague memory of a tangential discussion in one of Rabbi Dayan’s classes on business ethics, where they talked about gambling, and he did not remember the conclusion. He pulled out his cellphone and rang up the Rabbi. 
Rabbi Dayan’s answer included the following points:
A. Whether to gamble or not is not solely a question of halachah. There are ethical and spiritual reasons to think twice before gambling even once (see Section V below). 
B. Because Salomon is of Sephardic descent, his custom is to follow the halachic rulings of Maran Rabbi Yosef Karo in his Beit Yosef and Shulchan Aruch. Although the Rema (followed by Ashkenazim) takes a lenient approach, the Shulchan Aruch, based on the Rambam’s approach, takes a strong stand against gambling, deeming it prohibited as rabbinic-level theft. As Dayan Batzri says in his classic Dinei Mamonot (Vol. II, Ch. 19, p. 90), “To those that follow the rulings of our master, of blessed memory (Rabbi Yosef Karo) all of this is prohibited and rabbinic-level theft.”
C. Slot machines are a pure game of chance; pulling the handle involves no skill at all. There might be a Talmudic model for a pure game of chance. The Mishnah (Source 3) mentions both dice playing and pigeon racing. Why was there a need to cite more than one example of gambling? Pigeon racing – according to one view on Sanhedrin 25a – is totally out of my control, whereas dice games in Talmudic times involved some element of skill (that passage presents a dissenting opinion that it takes skill to inspire your pigeon to go faster and win the race!). Yet, according to the Rambam and Shulchan Aruch, pigeon racing is just as prohibited as dice games. 
Salomon Gabai should therefore refrain from using the slot machines, a pigeon-racing-like game of pure chance.
Note the Mishnah Berurah, which is a stringent voice among the Ashkenazi halachic authorities:
Source 20. Mishnah Berurah Orach Chaim 322:22 – Games of chance are prohibited.

	Kubia, the game people play with wood or dice, is rabbinically prohibited (“the dust of”) theft, for the loser does not intend to give over the money as a complete transfer. Therefore it is prohibited even on the weekday (not just on Shabbat as a business related prohibition). 
	קֻבְיָא הוּא מַה שֶׁמְּשַׂחֲקִין בְּעֵצִים וְקֻבְיָא הוּא אֲבַק גֶּזֶל מִדִּבְרֵיהֶם שֶׁאֵין דַּעְתּוֹ לְהַקְנוֹתוֹ בְּקִנְיַן גָּמוּר וּלְהָכִי אָסוּר אַף בְּחוֹל. 


[To better understand the context of his comment, see Shulchan Aruch Orach Chaim 322:6, as well as the Aruch Hashulchan Orach Chaim 322:7.] 

	Key points of Section II.


· Whether or not an individual act of gambling is prohibited as theft is the subject of an Amoraic debate.

· Rami bar Chama rules that gambling is prohibited because it is defined as an asmachta, a type of ineffective conditional transaction. 

· In the classical examples of asmachta, in order to show another how serious I am about my promise (to pay a loan, to work a field, etc.), I obligate myself to pay money should I not follow through. Because I rely on never having to pay, the condition is considered null and void, because there is no real inner consent on my part to give over the money.

· Gambling is the same, says this opinion, because no one plans on losing. The winner at gambling has, in effect, taken another’s money against his true will.

· Rav Sheshet’s approach counters that people’s awareness of the reality that you sometimes lose at gambling removes this from the category of asmachta.

· The Shulchan Aruch and Rambam categorically prohibit gambling, whereas the Rema is the more lenient approach (not too lenient, though) than his predecessors in the Ashkenazi halachic world.

· Even according to the lenient approach, the money the winner will eventually receive must be placed on the table – which some say must be jointly owned – up front; they cannot play for promised money. Others require that the two players each make a kinyan, an official act of acquisition concretizing the transaction.

· The Shulchan Aruch apparently prohibits even gambling that involves no skill at all.

· The Mishnah Berurah, although following the Ashkenazi halachic tradition, prohibits gambling. 


Section III. Lottery Tickets and Synagogue Raffles 
“Winning the lottery” is a universal metaphor for windfall profits. Providence smiles on the winner, giving an opportunity for the man in the street to break out of poverty. But is it permitted? What about the categorical prohibition against gambling recorded by the Shulchan Aruch, following the Rambam’s approach?

Until now in our shiur we have heard strong voices against gambling; even the Rema’s leniencies were extremely limited. But we have been speaking about gambling that involves two parties: betting on a chess game or a poker game; or playing a slot machine against “the house.” But some authorities hold that lottery tickets and raffle tickets are fundamentally different. Let’s examine the distinction.
Case 4. Does the halachah permit buying a Powerball ticket?

First of all, Rabbi Ovadiah Yosef has, in fact, ruled that buying a lottery ticket is also prohibited for people following the Sephardic halachic tradition.


Source 21. Yabia Omer, Vol. 7, Choshen Mishpat #6 – Participating in a lottery is prohibited for Sephardic Jews.

	The halachic conclusion is that Sephardic Jews are prohibited from participating in buying lottery tickets… 
	מַסְקָנָא דְּדִינָא שֶׁהַסְּפָרַדִים וְעֵדוֹת הַמִּזְרָח אָסוּר לָהֶם לְהִשְׁתַּתֵּף בִּקְנִיַּת כַּרְטִיסֵי מִפְעַל הַפַּיִס...   


However, his opinion met with opposition. A number of contemporary authorities argued that purchasing a lottery ticket is a completely different type of enterprise than the gambling we have spoken of earlier. Notably, Rabbi Avraham Shapiro, of blessed memory, who served as Chief Rabbi of the State of Israel from 1983-1993, objected. We cite here Rabbi Moshe Shternbuch, shlita’s rationale for contrasting purchasing a lottery ticket with other forms of gambling.

Source 22. Rabbi Moshe Shternbuch, Teshuvot Vehanhagot 4:311 – Participating in a lottery is permitted even for Sephardim.

	The asmachta that the author of the Shulchan Aruch prohibited is a situation where a person says, “When a certain event happens, I will acquire or give something.” That case is an asmachta, and the receiver does not acquire (the transaction is not valid), but here he buys a ticket that is worth a few dollars on the market and can resell and receive its worth…But here he acquires something that might bring a great profit and might not. This is like anyone that enters his own business venture or participates in one, in which case there is not worry of asmachta…In any case, it seems that buying a lottery ticket does not involve an asmachta and this applies both to Ashkenazim and Sephardim.
	... אַסְמַכְתָּא שֶׁאָסוּר לְהַמְּחַבֵּר הַיְינוּ אִם אוֹמֵר כְּשֶׁיִּהְיֶה דָּבָר פְּלוֹנִי אֶקְנֶה אוֹ אֶתֵּן, וּבָזֶה הַוָה אַסְמַכְתָּא וְלֹא קָנָה, אַבָל כַּאן קוֹנֶה כַּרְטִיס שֶׁשָּׁוֶה עַכְשָׁיו בַּשּׁוּק כַּמָּה דּוֹלָרִים, וְיָכוֹל לִמְכּוֹר אוֹתוֹ עַכְשָׁיו וּלְקַבֵּל אֶת שָׁוְיוֹ... אַבָל כַּאן קָנָה עַכְשָׁיו דָּבָר שֶׁיִּתָּכֵן שֶׁיָּבוֹא לוֹ מִזֶּה רֶוַוח גָּדוֹל וְיִתָּכֵן שֶׁלֹּא, הַוָּה כְּכָל עוֹשֶֹה עֵסֶק אוֹ מִשְׁתַּתֵּף בּוֹ שֶׁאֵין בָּזֶה שׁוּם חֲשַׁשׁ אַסְמַכְתָּא.  
... עַל כָּל פָּנִים נִרְאֶה שֶׁבִּקְנִיַית כַּרְטִיס לֹא שַׁיָיךְ אַסְמַכְתָּא, וְהַיְינוּ בֵּין לָאַשְׁכְּנַזִּים וּבֵין לַסְּפָרַדִּים.


A lottery ticket, he says, is a piece of property that costs a little when you buy it, but might end up becoming extremely valuable. When I buy a Powerball ticket, I have, essentially, invested $2. I can, if I choose, sell the ticket to a friend. And if I hold on to my investment until after the drawing and it turns out that they chose my number, my investment appreciated and became worth millions of dollars. Is there any difference, this approach maintains, between a penny stock that ended up being a winner and a lottery ticket?

Case 5. Can the Mexico City Hillel House raise money by selling raffle tickets for the one-million peso grand prize?

Not just the Mexico City Hillel, but hundreds (thousands?) of synagogues, schools, and assorted Jewish organizations raffle off hundreds of thousands of dollars, dozens of trips to Israel,  along with computers, furniture, and sets of the Talmud. Is this all prohibited activity? If not, why not?

Source 23. Shulchan Aruch Yoreh Deah 258:10 – Authorities permit an asmachta transaction if the proceeds go to charity.

	If one vowed to give money to charity in an asmachta-like condition, such as, “If I do a certain thing, I will give a certain amount to charity,” and he did it – he must give the money to charity. 
	נָדַר לִצְדָקָה בְּאַסְמַכְתָּא, כְּגוֹן אִם אֱעֱשֶֹה דָּבָר פְּלוֹנִי אֶתֵּן כַּךְ וְכַךְ לִצְדָקָה, וַעֲשָֹאוֹ חַיָּיב לִיתֵּן.


This demands explanation. It is certainly not permitted to steal if the proceeds go to charity! Robin Hood and his Merry Men, stealing from the rich and giving to the poor, would be considered sinners according to the halachah that prohibits a mitzvah haba’a ba’aveirah, a mitzvah that comes about through a sin. So why is an asmachta, which is usually invalid, considered binding with regard to charity?
The simplest explanation of why the halachic authorities are lenient with regards to making an asmachta to give tzedakah is (based on the Mordechai, Bava Kamma Section 46) that an asmachta is only considered an invalid transaction on a rabbinic level, but on a biblical level it is a valid transaction. This is in line with the formulation we have heard made time and again, that gambling is rabbinically considered in the periphery of theft. 

Therefore, the rabbinic stringency was not applied to tzedakah situations. 

Again, keep in mind that purchasing a $50 raffle ticket that might win $50,000, like purchasing a lottery ticket, might not present any problem of prohibited gambling. It is not that the organization agreed to give you $50,000 on the condition that you have the right number (like standard gambling), but that you bought something from them that is now worth $50 (a raffle ticket that you could theoretically resell) and might appreciate in value a thousand fold. [An additional reason to be lenient might be the giver’s intention to donate the money to tzedakah, whether he wins or not.]
	Key Points of Section III.


· Some authorities, based on the Sephardic halachic tradition, hold that even buying a lottery ticket is considered gambling and thus prohibited.

· Others counter that all authorities would permit buying a lottery ticket and holding on to the winnings, because the lottery situation is not an asmachta, but an investment in a ticket that can itself be resold and might seriously appreciate in value if it wins.

· The Shulchan Aruch and Rema permit receiving tzedakah funds that were given with an asmachta condition (such as, “If I do not do X, I will give $10,000 to tzedakah”). This is probably based on a view that the transaction is binding on a biblical level, so the rabbinic stringency is waived here.

· There is an extra reason to allow raffle tickets for charitable causes: they are identical to lottery tickets.


Section IV. Risky Investments
Case 6. Are extremely risky investments or uneducated speculative investment decisions tantamount to gambling?

Even within the realm of seemingly proper business practices, the word gambling has been used in conjunction with risky investments. Here is the lead-in of an article about risky mutual funds.

Source 24. “Seven Mutual Funds for Gamblers,” by Rob Silverblatt in USA Today – Risky investments seem like gambling.
	Most traders will shrug off the analogy between investing and spinning the roulette wheel. After all, isn’t investing all about making money while minimizing the risks? But occasionally, investors need to take some risks in order to avoid other ones. “Sometimes the biggest risk you can have in your portfolio is not having enough risk,” says Chris Konstantinos, a portfolio risk manager at Riverfront Investment Group, a Virginia-based advisory firm. Investors looking to spice up their portfolios have a number of options. With that in mind, here are seven funds for gamblers...


Even the investment professionals are known to gamble, and JPMorgan Chase’s now infamous “London Whale's” miscalculations resulted in a devastating 6.2 billion trading loss for the bank in 2012! However, it should be obvious that even though we use the word “gambling” with regards to risky investments, there is a fundamental legal difference between purchasing something that might appreciate in value (even if that is a remote possibility), where there is clearly 100% consent on the part of the buyer and seller, as opposed to betting on a chess game where the inner consent is not complete (and a classic asmachta where there is no inner consent). 

This distinction is exactly why many authorities (see Section III) permit buying a lottery ticket. A lottery ticket is similar to an investment because, as many authorities say, it is also a piece of property that can appreciate in value. However, pure chance is introduced when the lottery officials randomly choose the winning numbers.

Even though the legal reality of risky investments is fundamentally different from gambling, the experience of investing might mirror the experience of gambling. This is apparent among uneducated day traders engaged in speculative investing. 

Source 25. Paul R. Ashe, President of the Florida Council on Compulsive Gambling, njlap.org/AboutGambling/UnderstandingCompulsiveGambling/ – Day trading borders on gambling.
	Day traders buy and sell stocks dozens or even hundreds of times daily, closing out their positions at the end of the day. Day traders usually have no knowledge of the companies behind the stocks they trade, nor do they care to. Their only concern is the fluctuation in the companies' stock prices, which keeps them glued to their computer screens. The vast majority of day traders lose money, with some even losing their homes, financial assets, and lives...


The Talmud has some simple and straightforward investing advice.  


Source 26. Bava Metzia 42a – Proper Investment Procedures

	Rav Yitzchak says, “A person should divide his money into thirds, and invest one third in real estate (which is the most secure investment), one third in inventory (to turn a business profit), and one third should remain liquid so that it will be available, in case merchandise is suddenly available to him at a bargain price.
	וְאָמַר רַבִּי יִצְחָק לְעוֹלָם יַשְׁלִישׁ אָדָם אֶת מָעוֹתָיו שְׁלִישׁ בְּקַרְקַע וּשְׁלִישׁ בִּפְרַקְמַטְיָא וּשְׁלִישׁ תַּחַת יָדוֹ. 


	Key Points of Section IV.

· Risky investing and irresponsible day trading are legally permitted purchases and sales. But experientially they share gambling’s highs and lows, and sage advice warns against them.



Section V. Gambling and Jewish Ethics

Up until now, the focus of this class has been legal, asking questions like, “Is gambling halachically permissible?” and “Can a gambler serve as a witness?” In order to do justice to this topic, we must also address another angle, the moral side: “Is gambling advisable?” “Is gambling dangerous?” “Is gambling ethical?” “Is gambling holy?” We will hear a clear condemnation of compulsive gambling, as well as some warnings against even recreational gambling.
Compulsive Gambling
Gambling wreaks its greatest havoc through gambling addictions. This makes gambling, sometimes even minor gambling like one shot at a slot machine or even buying one lottery ticket, extremely dangerous for the addict. One line in the Gemara illustrates this. The Gemara evaluates when we know that a professional gambler is reformed, to the degree that he is once again acceptable as a witness. Here is the answer:

Source 27. Sanhedrin 25b – The gambler must destroy the pieces of his games.

	One who plays with dice – this refers to those who play with wood counter pieces. This not only applies to wood pieces, but also nutshells, and pomegranate peels. And when can they be considered once again valid to testify? It is only when they destroy the pieces and completely reform to the degree that they do not even do it for free.
	הַמְּשַׂחֵק בַּקֻּבְיָא: אֵלּוּ הֵן הַמְּשַׂחֲקִים בְּפִיסְפְּסִים. וְלֹא בְּפִיסְפְּסִים בִּלְבַד אָמְרוּ, אֶלָּא אֲפִילּוּ קְלִיפֵּי אֱגוֹזִים וּקְלִיפֵּי רִמּוֹנִים. וְאֵימָתַי חֲזָרָתָן? מִשֶׁיִשְׁבְּרוּ אֶת פִּיסְפְּסֵיהֶן וְיַחְזְרוּ בָּהֶן חֲזָרָה גְּמוּרָה דַּאֲפִלּוּ בְּחִנָּם לֹא עָבְדֵי.


The gambler’s reform must be total; we demand abstinence, not just a decrease in frequency. Otherwise, for an addict, the danger of relapse is always in the background.

Source 28. Rabbi Dr. Abraham Twerski, Compulsive Gambling, “Treatment of Compulsive Gambling,” p. 89 – “I must stay away from handling dice.”
	Recovery from any addiction is fraught with the possibility of relapse. The delusion of being able to gamble socially and in a controlled manner may recur. Along with this, come all the negative character features: lying, cheating, manipulating, etc. While certainly destructive, relapse should not result in despair on the part of the gambler and family. Unfortunately, it may take more than one relapse to finally realize that he has no control over gambling, and that he must distance himself from anything that can lead to gambling. One gambler with years of recovery said that he does not join the family in playing Monopoly. “I must stay away from handling dice.” This kind of awareness of the insidious seductiveness of gambling is essential to prevent relapse.


Source 29. Condensed from: “Theories about Compulsive Gambling,” p. 26, in Rabbi Dr. Abraham Twerski, Compulsive Gambling – Four risk factors for gambling disorders.

	A. There is serious evidence that some people have a genetic propensity towards addiction; B. There is a physical element to gambling, for the gambler becomes addicted to the pleasant sensation of endorphins released by gambling activity (winning or losing); C. One of the main psychological characteristics of the addict is low self-esteem that the promise of winning at gambling feeds upon;   D. Environmental factors, exposure to and involvement with gambling activities, can lead a potential gambler to becoming an actual one.


Recreational Gambling

Some authorities condemn even recreational gambling, restricting the Rema’s lenient position. Gambling, they say, is unproductive and potentially destructive.
Source 30. Responsa of the Rivash #432 – Gambling is ugly, abominable, and repulsive.

	Even according to Rav Sheshet, who holds there that gambling is not considered an asmachta transaction, it is nevertheless ugly, abominable, and repulsive. Many are those it has caused to fall, claiming an astounding number of victims. 
	וַאֲפִילּוּ לְרַב שֵׁשֶׁת, דִּסְבִירָא לֵיהּ הָתָם: דְּלֵיכָּא אַסְמַכְתָּא בַּקֻּבְיָא; מִִכָּל מָקוֹם דָּבָר מְכֹעָר וּמְתֹעָב וּמְשֻׁקָּץ הוּא. וְרַבִּים חֲלָלִים הִפִּיל, וַעֲצוּמִים כָּל הֲרֻגָיו.       



Source 31. Dayan Ezra Batzri, Dinei Mamonot, Vol. II, Ch. 19, “The Laws of Asmachta,” p. 90, footnote 7 – Avoid beginning to gamble.

	We see with our own eyes that those who are drawn after these games in the end waste their money, and many times they reach hopelessness and actual suicide…It is better for a person not to start, because it is very addictive after one gets accustomed to it…And in almost all communities they have made local decrees against gambling.
	עֵינֵינוּ רוֹאוֹת שֶׁכָּל הַנִּמְשָׁכִים אַחַר מִשְׂחָקִים כָּאֵלֶה, סוֹף שֶׁמְּכַלִּים מָמוֹנָם, וּפְעָמִים רַבּוֹת הִגִּיעוּ לְיֵאוּשׁ וְהִתְאַבְּדוּת מַמָשׁ ... וּמוּטָב לוֹ לְאָדָם שֶׁלֹא יַתְחִיל בָּזֶה כִּי זֶה מוֹשֵׁךְ מְאֹד אַחַר שֶׁמִתְרַגְּלִים לְכַךְ ... וּבְכָל הַקְּהִלּוֹת כִּמְעַט הָיוּ תַּקָּנוֹת שֶׁלֹּא לְשַֹחֵק...       


Source 32. Rabbi Moshe Feinstein, Igrot Moshe, Oruch Chaim 4:35 – Card playing and Bingo are not enviable, productive pursuits.
	Playing cards, Bingo and similar activities, even though there is no clear prohibition, are repulsive and are not productive.
	... לְשַֹחֵק בִּקְלָפִים (קַארְטֶן) וּבִינְגָא וְכַדּוֹמֶה אַף שֶׁאֵין עֲבוֹדָה זָרָה אִיסוּר בָּרוּר הֵם דְּבָרִים מְכֹעָרִים בְּכָל מָקוֹם שֶׁהוּא וְגַם הוּא כְּמוֹשַׁב לֵצִים.


Hard-earned money or get rich quick?
Judaism has a serious work ethic, and gambling is diametrically opposed to it. 

Source 33. Tehillim (Psalms) 128:2 – The ideal is the Jewish work ethic.

	If you eat the toil of your hands, you are praiseworthy, and it is good for you.


	יְגִיעַ כַּפֶּיךָ כִּי תֹאכֵל אַשְׁרֶיךָ וְטוֹב לָךְ:



The gambling myth is that you can reap high results from minimal labor. The Talmud debunks such an illusion and teaches that it is hard work alone that produces success.
 Source 34. Megillah 6b – Success is achieved though sincere effort.

	Rabbi Yitzchak taught, If a person tells you, “I tried, but I didn't succeed,” don't believe him; “I didn't try and I succeeded,” don't believe him; ”I tried and I succeeded,” believe him.


	וְאָמַר רַבִּי יִצְחָק, אִם יֹאמַר לְךָ אָדָם: יָגַעְתִּי וְלֹא מָצָאתִי - אַל תַּאֲמִין, לֹא יָגַעְתִּי וּמָצָאתִי - אַל תַּאֲמִין, יָגַעְתִּי וּמָצָאתִי - תַּאֲמִין.


What else?

There are a number of other Jewish values and ideals that militate against gambling:

Using time wisely – Time is literally life, and should be invested wisely in meaningful pursuits. Not only does gambling create an illusion that one can get rich quickly, the very involvement distracts one from a productive life.
Source 35. Pirkei Avot (Ethics of the Fathers) 3:14 – Wasting time is wasting life.
	Rabbi Dosa ben (son of) Hurkenus said: Late morning sleep, wine in the afternoon, the chatter of the youth, and sitting in the gathering places of the ignorant – drive a person out of the world.
	רַבִּי דּוֹסָא בֶּן הַרְכִּינַס אוֹמֵר שֵׁינָה שֶׁל שַׁחֲרִית וְיַיִן שֶׁל צָהֳרַיִם וְשִׂיחַת יְלָדִים וִישִׁיבַת בָּתֵּי כְנֵסִיּוֹת שֶׁל  עַמֵּי הָאָרֶץ מוֹצִיאִין אֶת הָאָדָם מִן הָעוֹלָם.


Source 36. Seforno, Pirkei Avot 3:14 – Gambling distracts a person from investing effort in this world and from earning his future world.
	This type of conduct prevents man from attaining eternal life, and even deters him from being successful in this world. This is the result of someone wasting time without realizing it.
	מוֹנְעִים אֶת הָאָדָם מֵהַשִּׂיג חַיֵּי עוֹלָם וְגַם כֵּן מֵהַשִּׂיג חַיֵּי שָׁעָה, וְזֶה לָרֹב מַה שֶׁנִּמְשָׁךְ מֵהֶם מֵאִבּוּד הַזְּמָן בִּלְתִּי שֶׁיַּרְגִּישׁ הָאָדָם בּוֹ.


The time-wasting factor actually made it into the Shulchan Aruch’s discussion about gambling: 
Source 37. Shulchan Aruch Orach Chaim 370:3 – There is an additional problem with gambling – idle activity.

	There is an opinion (the Rambam) that says that playing dice, gambling, with a non-Jew is not considered (rabbinic-level) theft, but it is still prohibited because the person is involved in idle activities. For it is proper for a person to be involved his whole life only with matters of wisdom or an occupation that “settles the world” [through productive activity]. 
	יֵשׁ מִי שֶׁאוֹמֵר שֶׁהַמְּשַׂחֵק בַּקֻּבְיָא עִם הָעַכּוּ”ם אֵין בּוֹ מִשׁוּם גֶּזֶל, אַבָל יֵשׁ בּוֹ אִיסוּר עוֹסֵק בִּדְבָרִים בְּטֵלִים, שֶׁאֵין רָאוּי לְאָדָם שֶׁיַּעֲסוֹק כָּל יָמָיו אֶלָּא בְּדִבְרֵי חָכְמָה וְיִישׁוּבוֹ שֶׁל עוֹלָם.



Wasting resources – The Torah prohibits wastefulness and destructiveness from the prohibition of “Bal tashchit,” “Do not destroy.” The biblical paradigm (Devarim/Deuteronomy 20:19-20) of destructiveness is uprooting fruit trees while besieging a city, but the prohibition expands to other areas. This includes gambling, which wastes valuable financial resources. (see Rambam’s Mishneh Torah, The Laws of Kings 6:10). 
Focus on Spiritual Growth and Personal Development:  “Be holy, for I, the Lord, your God, am holy” (Vayikra/Leviticus 19:2) is, according to the Ramban’s commentary on that verse, a general principle of Judaism. We strive for a life of Kedushah, holiness, which is not focused on physicality, pleasure, or pursuit of luxuries. It is ultimately the most enjoyable and rewarding life, where physical pleasure and this-worldly resources play a major role – but it is focused on perfecting our character, performing kind deeds, and building a relationship with God. Gambling often brings pursuit of money onto the center stage, confusing the means with the ends.

	Key Points of Section V.


· Besides the halachic issues involved in occasional gambling and the clearly problematic professional gambler who is not involved in a productive occupation, gambling can be problematic for other reasons.

· Even occasional gambling can, for some people, be the beginning of compulsive gambling, where gambling is a dangerous addiction, leading to broken relationships, high debt, often crime, and even suicide.

· The gambling environment is often problematic for someone trying to live a life according to Judaism’s values, because of the frequent association gambling has developed with crime.

· Gambling is often out of sync with Jewish values, especially the Jewish work ethic that focuses on hard work to attain one’s financial and spiritual goals. A number of other key Jewish values do not mesh with gambling: using time wisely; focusing on Torah study; avoiding wastefulness; and living a life of kedushah, holiness. 


	Class Summary

According to the Torah, is gambling considered a vice or entertainment?

The simplest answer is that it is mostly a vice. However, there are some limited types of gambling that some authorities permit. Yet, it goes too much against the grain of Jewish ethics to be considered kosher entertainment. Gambling might be considered theft, it may lead to addiction, it involves too much direct pursuit of quick money for the Jewish ethos, and it can create an association with crime. It is difficult to call gambling “holy.” Though involvement with gambling always seemed to be part of Jewish life, it was decried and condemned, and even the subject of special communal decrees.

Does the Torah view a professional gambler as a Jew in good standing? 

He is a persona non grata. The professional gambler is, according to all authorities, invalid to testify, because he is not involved in a normal, productive occupation. Why should this matter in court? A number of suggestions are made: he is not God-fearing; he might lie, as he is used to doing in his profession; he may testify inaccurately because he is not familiar with standard business practices and laws; and since he is not troubled over others’ losses, he will not be sufficiently concerned about the ramifications of false testimony. 
Does the halachah permit using slot machines, playing poker for money, betting on sports, or buying lottery tickets? 

There are authorities, following the Sephardic halachic tradition, that categorically prohibit all of these. However, buying a lottery ticket is permitted by most, because it is likened to an investment that might appreciate astronomically. The halachic prohibition against gambling is based on categorizing it as rabbinic-level theft, because the loser did not internally consent to giving away his money. Ironically, the more skill involved, the more likely it is to be considered prohibited gambling. A player who is sure he will win was initially less willing to give over the money. There is therefore more reason to prohibit betting on games that require skill (poker or chess) or factual knowledge (sports) – than slot machines, which are pure chance and the gambler knows he might win and might lose. Before doing any kind of gambling, consult a qualified rabbi (and, perhaps, a therapist with a special expertise at addiction).
Is making an extremely risky investment tantamount to gambling?

It is legally and halachically different, but can be experientially the same. Gambling involves making a condition (based on the rules of the gambling game) where the outcome will determine winning or losing money. An investment is a purchase. A lottery ticket is similarly an extremely risky investment. A professional gambler is not involved in a productive occupation, but a professional stock investor is, in fact, buying a share of a company, which is part of what “keeps the world running.” The experience of investing can be similar to that of gambling, though. Both involve risk, often competition, high stakes and a lot of action. 
Can a Jewish organization raise money through selling raffle tickets?

The Shulchan Aruch permits asmachta transactions for charitable purposes, probably based on an assumption that the prohibition against taking money in asmachta situations is on a rabbinic level – and they waived it for tzedakah. A raffle ticket has another leniency attached to it, because it involves purchasing an item (ticket) that can be resold.



Additional Resources
torah.org/features/secondlook/gambling.html Rabbi Berel Wein on Gambling: the Dreidel, the Eastern European Lottery, Bingo Nights, and the Casino in Jericho

Source Material
Through the following two resources you can get to the vast majority of relevant material in the Gemara, Rishonim, and Acharonim:  Rabbi Josh Flug’s English Outline and Hebrew Source Material, available online at Rabbanan.org

Olamot’s Hebrew Outline and Source Material, focusing on asmachta, available online through olamot.net.

English Shiurim 

“Gambling,” by Rabbi Hershel Schachter, available online at: yutorah.org/lectures/lecture.cfm/711774/Rabbi_Hershel_Schachter/Gambling

“Gambling,” by Rabbi Shalom Rosner, available online at:
yutorah.org/lectures/lecture.cfm/712340/Rabbi Shalom Rosner/Gambling
“Halachos of Gambling,” by Rabbi David Hirsch, available online at:
yutorah.org/lectures/lecture.cfm/759494/Rabbi_David_Hirsch/The_Halachos_of_Gambling
“Gambling in Halacha” by Rabbi Aryeh Lebowitz with outline and sources:

yutorah.org/lectures/lecture.cfm/735781/Rabbi_Aryeh_Lebowitz/Gambling_in_halacha#

“Gambling in Jewish Law,” by Rabbi David Bassous, etzahaim.org 
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