CHAPTER III

CATEGORIES OF TRANSGREQGORS
AND DUR DBLIGATIONS TOWARD THEM

n this chapter, we will clarify the general principles affecting someone
who desecrates Shabbos in public. In the next chapter, we will apply these

principles to the Jews of our generation.

A. DIFFERENT CATEGORIES OF TRANSGRESSORS

The Rambam defines a broad range of different transgressors and/
or nonbelievers, such as minim, apikorsim, kofrim, and apostates (2™
or o wn).! These are not all distinct and separate categories, and it is
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Categories of Transgressors 63

not always clear which kind of sinner belongs to which category. (See
endnote I.)

The level of culpability of a non-observant Jew—whether he is
considered a deliberate sinner, a negligent transgressor, a faultless vio-
lator, or one who was convinced that his actions were permissible’—will
also be impacted by whether his family, schooling, and neighborhood
environment were Torah-oriented or not.?® It makes a difference whether
he commits the transgression once or repeatedly; whether he is doing it
because of natural desires or because he does not care.? It also matters
whether he has done teshuvah or not.> We will not attempt to resolve all of
the issues. Rather, we will be focusing on those categories that will make

the most difference in regard to the laws we hope to clarify in this work.
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Endnotes
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B. INTERPERSONAL RESPONSIBILITIES
TOWARD TORAH VIOLATORS

Many verses relating to interpersonal responsibilities contain the
word i—your friend (as in 0> 1% NaNY), FPBY—Tyour neighbor (as
in 9By PR 0 M), or Prn—your brother (as in 73353 PrN N8 Nwn 85).6
We continue to be obligated in these mitzvos, even toward a sinner.”
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However, some of the more serious categories of sinners are no longer

considered T, Ty, or PN with respect to our obligations toward them.

For example, TrN is interpreted as misna Prn,2 as is 30p.° In the case of

a D'par> oM (spiteful apostate), one would be permitted to speak neg-

atively about him," one would not have to return his lost object,'! and
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seemingly, one is exempt from the mitzvah of lifnei iver toward him." Not

only is one exempt from loving such a person;* it is, in fact, a mitzvah

to hate him.™ However, some say that despite this, one is still obligated

in the mitzvah of tochachah toward such a person, i.e., to reach out to

him if there is a chance that he will respond positively.’> One is not
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required to judge him meritoriously.’® One would not be required to

lend him money,'” and if one did so, one would be allowed to charge him

interest.'® Generally, one is not obligated to give him charity,' and one
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should not redeem him from captivity.?> One should not mourn him
when he dies.”

Rav Yosef Karo and the Rema have a dispute with respect to
one’s responsibility of honoring parents when a parent is a sinner.
The Shulchan Aruch states that the child is nevertheless obligated
in both honoring and revering his parents®? whereas the Rema
exempts the child from honoring them and only requires him to
exhibit reverence.?® Presumably, when the Shulchan Aruch refers to
a sinner, it is referring to a 1Ixn% 9. Nevertheless, all would agree
that one is exempt from either honoring or revering a parent who
is a p'Yo> oM.

Ordinarily, a woman does not have to do yibum with a ©'y>1% m.%
However, in any situation where a person’s status as a mumar would

be in doubt, one would have to be stringent and fulfill all these
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mitzvos toward him.?® Practically, this means that even those poskim
who are not hesitant to declare non-observant Jews in our day as
tinokos shenishbu may yet obligate one to fulfill all the interpersonal
mitzvos toward this person, since it is a doubt about a Torah-

mandated obligation.?’

The status of being a 91 affects many other mitzvos as well.?®

C. THE 2%¥217% 919

We must define a ©'y>1> 9o, a mumar for a single obligation (in this
section),” and by contrast, a 181> 9 (in section E below).

Someone who rejects the Jewish nation and instead joins an
alternative religion, or someone who desecrates Shabbos in public,*
is defined as a o'y>1> m—a deliberate rejecter of Hashem and His
mitzvos.** So too, someone is considered a mumar if he practices idol-
atry* or consistently does one transgression, not because he has a
natural desire for it, but out of rebellion.*®* He may be a Torah believer
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who could just as easily have done something permissibly, but

nevertheless, chooses to contemptuously do it in a prohibited fash-

ion.3* It is as if he says that there are only 612 mitzvos and, since he

thereby subjects all the mitzvos to his own judgment, it is as if he is

denying the Divine origins of the Torah and is considered an apostate

for the entire Torah.%®

One who does not believe in the Oral Torah,*® that the Torah was

given from Heaven, that the Jews had prophecy,® or in any one of the
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Thirteen Principles of Faith® is an apikorus.*® The Rashash writes that

this status is reserved for one whose heretical conclusions are the result

of his investigation and analysis.*

Jews who are in any of these categories—o», DDMPON, and DM

(i.e., ©yor> MMm) —are dismissed from the Jewish nation and are tanta-

mount to being non-Jews.* To some degree, they are compared to Jews
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who endanger Jewish lives by betraying them to the authorities.*> An

apikorus is viewed more stringently than is a mumar®® as is a min with

whom one may also not have contact.** We will see in chapter IV how

this has changed in our time.

The consequences of being a Dyo1> 91 are most serious.* Not only

does such a person lose his share in the World to Come,* but he is
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affected in this world as well. Hashem accepts the korbanos from the

entire Jewish nation except for the mumar,*” until he does teshuvah.*®
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There are additional stringencies applying to an apikorus, a min, and a

kofer. The principle of Poy» PNY P71 is applied to them® since they are

considered a terrible influence on others.>® However, the Meiri tells us

that only a great sage could ever rule on a decision concerning such a

life-and-death issue.*! Thus, practically speaking, the Chazon Ish writes

that the principle of P71 does not apply today.”? Rav Chaim of Brisk
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felt that he was not great enough to apply the principle of P7m. In his
town, a youth had left observance and would deliberately smoke in front
of Rav Chaim when the latter left for shul on Shabbos morning. When
this boy was conscripted to the army, he committed a capital offense
because of which he was sentenced to death. When it emerged that a
5,000-ruble bribe to the mayor would ensure his release, Rav Chaim,
referring to the aforementioned Meiri, ordered the elders to pay, and
he personally delivered the mone /- |1 addition, added Rav Chaim, the
purpose of the law of 7 was so that others would not similarly lose
their faith.5 Nevertheless, he added, in a world where so many have left
Judaism, the loss of one individual is no longer effective.**

The Meiri’s position is perhaps based upon the fact that a Jewish soul
is always ready to shine through and therefore only a great sage can
decide to write off such a Jew. In more than one place, the Tanya writes
how often Jews who seemed to have left Torah and mitzvos entirely
were nevertheless willing to sacrifice their lives when told to publicly
denounce their Judaism.> The Chofetz Chaim observed this when many

Shabbos desecrators were expelled from Russia with just the shirts on
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their backs, yet they still held fast to their Jewish identity. This was
proof, said the Chofetz Chaim, that it was only their assimilation into
the non-Jewish culture that had brought about their Shabbos desecra-

tion, and not the result of any intent to deny their belief in the Creator.*®

D. SHABBOS DESECRATORS

Aflagrant Shabbos desecrator is also considered to be like a non-Jew®’

(see endnote I) because it is as if he is denying that Hashem created the

world. This is tantamount to idolatry®® regardless of whether he actually

has idolatrous beliefs.”® Since Hashem gave us the Shabbos as a sign

and a covenant between Him and us,*® violating the Shabbos in public®

(M FIIN 3N 3771 NIO3IT) "D YOI 200" 19503 DO VM DY DYF yEMN S 12 99D P

TTIAY TS WHOM MWW XD TP NHp I3I0MY naw MDm Sy Tnn T i s e
N$WD DION AW DY DMND DIN0N 1AW XD D352 D33 DAY WAND TP D FINTI TR MONL.L T
SR 233 TN DT 1PBT N DW DwNDT 5O D3P DY NG D150 DA NNPONDD WY 033 N WS i
5O YPPOM I A ATIAY TIPS MY ORI DY KD DIN Mmen may *rh ONAN D32 DN 1 00 DR
YPnn N oW

:(FIDW 1D DO AMN) M

NON 155 WN ONY D5 TIWD NI T 12T NOND 8N H95M W DN MDD Maw Homd 9mm SN
LTI So2i1 SN NI I NAPTINT MON H0M0 ¥DN mpisa

(YD A MPD YT T P N

DN 77T 555 MM NI IN NDITID3 13w 5505 1N D331 Ay s NI IN TN 9372 190N Dpa Tmemy”
DA TS WT N DR VI

10 11957 5 P30 maw M) 0am

So05 055 WD R7ARR PAW MING NT AWM A0 MR 5 I8 0 TP 1o SN 5 1 T nawn”
DOWD DI Y TTIAY TP NI T MDD naw H5mm Han SN oy HH5a N i N by 93wn 5
o7 5b

Harh s R ibaniie

JITRTIO 55 5w 3 N O WITH NN WMo piaph”

(D 2 E5A AYT ) A MmN nw

TINI22 9010 NI DNITD PRI DWW NI 70D s N D0MT DR 10 90 DT naw Sormws”
PO TN P 1b 1M 253w £ £ PANAD P72 DN NI NPWRD PIND KT 15w e 8emn ohwn
9910 PR P D27 01005D 57 TN 1013 PR 1253 I 90w

(0 N9) mew

LDOWTRI 1IN D IYTY DATTY D213 NI N D 1MW NNW N TN NS DR 23 D 937 ANy

(0 ,N5) M

WP AW PawT DY) YINT AN DB AN T Y 00 Iww 0 o5y NN SN 33 parra”

((N"Y AT POIM) PND

BRI NI NDTI5 D5 N1 DRI maw Hom5 19eN mray nepb Tonwn”

23
-1

58

60

61



Categories of Transgressors 77

is far more consequential than failing to observe any other mitzvah.®
Shabbos so identifies the Jewish People, that by defying it, the sin-
ner has removed himself from the Jewish nation.®® (In the upcoming
chapters, we will deal with the practical implications of interacting
with Shabbos desecrators in our day.) When a person does any other
transgression, it is a chillul Hashem but, unlike Shabbos desecration, it
is not considered an act of heresy.**

It should be noted that although we compare these sinners to non-
Jews, there still exist many differences between such sinners and a non-
Jew. For sure, such a sinner can do teshuvah and get rid of that status (and
although it is appropriate, one does not have to immerse in a mikvah, as
does a convert).® We circumcise their children—even on Shabbos.%¢ Just
as with a ©yo1> oM, a Shabbos desecrator cannot be fully compared to a

non-Jew in every respect. For example, it is permissible to break Shabbos
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to save his life.%” Furthermore, his kiddushin is valid.®® The Rambam and

Beis Yosef maintain that the kiddushin of such a man would require a get

in the event of a divorce, and that if a woman became a yevamah to the

brother of such a man, she would not be exempt from yibum and chalitzah

(i.e., the marriage of a mumar is valid in every regard).®

According to most Rishonim, the designation of a mumar and a

Shabbos desecrator as a non-Jew is only a rabbinic designation,” and

its extension to new areas that are not specifically proscribed by Chazal
is limited.” We still apply to them the term Ny7 582> Nomw D“yR SNwr.”
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It should be remembered that Yaakov Avinu spiritually elevated all of
his progeny and transmitted a state of purity to the nation. Every Jew,
by belonging to the Jewish People, is an integral part of the covenant
with Hashem. Hashem keeps His side of the covenant by ensuring that
the core of our Jewish soul will never be tainted.” Hashem never loses
His desire to give, even to evildoers as they are now, though they are
not fitting receptacles to receive His goodness.” We need to maintain
this awareness—the severity of the halachah toward such people and
the love that Hashem maintains toward them.

Even if the sinner merely violates rabbinic laws (for example, carry-
ing on Shabbos in a karmelis or moving muktzeh items), he would still be
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designated as a non-Jew.” Nevertheless, if he transgressed Shabbos

only in secret, he would not be classified as a non-Jew.”

Various poskim add additional requirements before a Jew can be

defined as a flagrant Shabbos desecrator:

» Some poskim maintain that before declaring a Jew a Shabbos

desecrator, he would have to have been warned by two wit-

nesses of the nature of his transgression.”

e Some poskim contend that in order for an act of Shabbos

desecration to qualify as public chillul Shabbos, the action must

be performed in front of ten Shabbos-observant Jews or that

the action be well known.” Testimony of the transgressions
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should be given in beis din.”® So too, we are lenient regarding a

Jew who would be embarrassed to violate Shabbos in front of a

prestigious person. Such a person’s Shabbos desecration is not

considered a breach of the covenant, etc.®’

o The Itur writes the violation must involve working the ground.®

All together, these requirements make it very difficult to declare

anyone a Shabbos desecrator with respect to considering him to be like

anon-Jew, even before the further amelioration of his status as tinokos

shenishbu in our time (which we will discuss below).
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E. THE 13805 9%
Aarm® mm is excluded from the principle that a mumar has the status of

anon-Jew. A 1axn® 7w is someone who transgresses, not out of disbelief,
but just to satisfy his own financial, sensual, materialistic, or other needs.®
Alternatively, he may opt out of a mitzvah because it poses effort or chal-
lenges that he is not ready to face.® For example, he would eat non-kosher
food rather than undertake the extra effort or expense to obtain kosher
food. His desire for self-gratification or his resistance to making the extra
effort is greater than his commitment to doing that which he knows he
should do. Such a person is not considered comparable to a non-Jew.®* The
mitzvah to love one’s fellow Jew still applies to him.** Someone who does
not fulfill certain mitzvos simply because he does not care would also not
be considered a non-Jew.
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On the other hand, if someone desecrates all (or maybe the majority)
of the mitzvos out of natural desire, he does not escape being desig-
nated a mumar (i.e., he is the equivalent of a D'p>17> 71).%

Although the aforementioned laws (that a mumar is considered to be
like a non-Jew, etc.) do not apply to a Naxn> 71, nevertheless there are
other laws which do apply. As we pointed out, the Torah uses the word
THN I, or 1Y with respect to various mitzvos. The Mishnah Berurah

is unsure whether a Ma8n> 9 is included in these categories.®” We
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may redeem him if he is captured®® and we are required to save his life®

and to return his lost objects.” It is forbidden to charge him interest.”

There is a dispute whether one is also obligated to sustain him and give

him tzedakah.?
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F. TINOK SHENISHBAH

A tinok shenishbah is a Jewish child who had literally been brought
up in non-Jewish captivity and had no exposure to Judaism.”® When
discussing the Karaites, the Rambam states:

The children and grandchildren of these errant people whose
parents led them away, and they were born among these
Karaites and raised according to their values; they are consid-
ered as children captured and raised by them. Such a child may
not be eager to follow the path of mitzvos, for it is as if he was
compelled not to [observe mitzvos]. Even if later, he hears that
he is Jewish and saw Jews and their faith, he is still consid-
ered as one who was compelled against observance, for he was

raised according to their mistaken path.*
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This unfortunate Jew is considered to have had no choice in the mat-

ter, for he was brought up with the mistaken values of Karaites.” He

is, therefore, considered to be like a tinok shenishbah, the equivalent of

someone who was brought up in non-Jewish captivity. Although other

Rishonim argue with the Rambam in the case of the Karaites,” they

would agree that the concept could be applied to someone who was

completely deprived of an authentic Jewish education.?’
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Categories of Transgressors 87

Most poskim have applied the Rambam’s ruling to the contemporary
Jew brought up in secular surroundings, as we shall see in the next
chapter.

Within the broad category of non-Orthodox and traditional Jews,
there are sub-categories of people. For example, there are those who
believe in Hashem, but not that the Torah was given at Sinai; or they
believe that the Oral Law was made up by the Sages. There are those
whom we would call “traditional” today. They believe that the Torah is
Hashem-given, but do not keep the mitzvos because that is the way
they were brought up. If they live in proximity to Shabbos-observant
Jews, this is sufficient in the eyes of some poskim to say that they are
not tinokos shenishbu.

In the Gemara in Shabbos, there is a dispute concerning whether a
tinok shenishbah is considered an o’nes or a shogeg.” In fact, in contrast
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to what he brings regarding the Karaites above (that they are compelled
by circumstances), the Rambam rules that a tinok shenishbah bears the
status of a negligent transgressor (and is not an o’nes) with respect to
bringing a korban.* (See endnote I1.) Perhaps the opinion of the Rambam
is like that of Rav Elchanan Wasserman, who writes that everyone can
uncover the truth if he is intellectually honest.'®

A tinok shenishbah is clearly not considered a mumar with respect to
POV N2 PTIM since, in his current state, he genuinely does not know
about Judaism.'®* Regardless, he is not entirely innocent of all culpa-
bility which would render him exempt from having to bring a korban.'%?
However, such a person does retain his status in the categories of nN,
Ty, and 999, and one remains obligated toward him with respect to all

interpersonal mitzvos.

G. SUMMARY

In summation, there are several categories of transgressors. A min
is a Jew who does not believe in God. An apikorus is one who denies
prophecy. A kofer either does not believe in the Written or Oral Torah
or in the eternity of the Torah. A ©y>7% 99 is one who transgresses
any mitzvah despite believing in God and the Torah. This might include
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joining an alternative religion, as well as one who consistently trans-
gresses a mitzvah, claiming that it is not forbidden or is not God-given.
He deliberately chooses to transgress when he could just as easily have
avoided the prohibition (i.e., he did not do it because his inclination got
hold of him). A flagrant Shabbos desecrator is included in the category
of yo1% 9om, because he is breaking the covenant between Hashem
and the Jewish People. In all of these cases, one is exempt from most
of the interpersonal mitzvos toward him, such as loving your neighbor,
tochachah, and hashavas aveidah.

To be considered a public Shabbos desecrator, there are some condi-
tions that must be met. For example, a Jew who would be too embar-
rassed to violate Shabbos in front of a prestigious person would not be
considered a Dyo1% oM.

A 1axn% oM is defined as one who transgresses, not out of disbelief,
but simply because the effort to fulfill the halachah is too great for
him. He may not want to spend the extra money involved or he may
want to satisfy his sensual, materialistic, or other needs. His desire for
self-gratification or resistance to going the extra mile is greater than his
commitment to keeping what he knows he should keep. Although we
are exempt from some obligations toward a MINn> MM, we are required
to save his life and to return his lost articles. It is also forbidden to
charge him interest. There is a dispute whether one is also obligated to
sustain him and give him charity.

The original concept of a tinok shenishbah is one who was literally
brought up in a non-Jewish environment and had no exposure to
Judaism. The Rishonim agree that this concept also applies to anyone
who was completely deprived of a Jewish education. We will discuss the
application of this to contemporary non-observant Jews. All agree that
he retains the status of 79, 71y, and PrN, and one remains obligated
to him with respect to all interpersonal mitzvos.
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