Civilian Casualties in Warfare and Terrorism
by Rabbi Dr. Nachum Amsel
This essay is reprinted from the book, “The Encyclopedia of Jewish Values” published by Urim, or the upcoming books, “The Encyclopedia of Jewish Values: Man to Man” or “The Encyclopedia of Jewish Values: Man to G-d” to be published in the future. This essay is not intended as a source of practical halachic (legal) rulings. For matters of halachah, please consult a qualified posek (rabbi).
It is an unfortunate truism of modern life, especially in the last few years, that virtually all over the world terrorism is a major component of every war. Conventional wars used to be fought on a battlefield between armies in uniform (often in an officially designated area), but that kind of warfare is virtually a thing of the past. Each time a passenger enters an airport and goes through its elaborate security checks, it is an acknowledgement that the threat of terrorism is a part of life. Therefore, when actual combat fighting involves terrorists, the circumstances, facts and conditions of war have drastically changed. The battleground is now often in civilian neighborhoods, and the goals of each battle and war are also different than before. One “new” aspect of such warfare is the element of collateral damage – i.e., the unavoidable deaths of civilians in the midst of battle. This chapter will discuss what Judaism has to say about such a situation and how to resolve the inherent dilemma of fighting terrorists who are located within civilian populations.

In order to make the dilemma more real and practical, let us describe a scenario based on actual circumstances faced by soldiers past and present. The same dilemma exists today in different contexts in various wars involving countries all over the world, but the most well-known and most frequent examples involve Palestinian terrorists who intentionally hide and live among the Palestinian civilian populations. Thus, regarding a known terrorist who has killed many Israelis in the past, Israelis intelligence has confirmed that he plans to blow up a bus of Israeli civilians within the next 24 hours. The man is hiding in Gaza City, in an apartment known to the Israeli army, but located in a building with ten other apartments that are filled with innocent women and children. The Israeli army is cognizant of exactly where he is hiding. However, in order eliminate the imminent terrorist threat he presents (since he will almost certainly kill many Israelis the next day), the army will necessarily have to kill between ten to fifteen women and children. Should they take the lives of these innocent people in Gaza in order to assassinate the terrorist and destroy the threat to the civilian Israeli population? (This essay is not intended as a political discussion; rather, it is designed to illustrate the Jewish view regarding this moral dilemma. If some readers have a visceral reaction regarding the killing of civilian Arabs, they may substitute the families of multinational forces and observers, foreigners living in the apartment house, rather than Palestinian Arabs.) 
If killing fifteen civilians is indeed justified in order to eradicate this terrorist threat, then what if the situation required killing fifty people in that apartment complex? What if it might cost one hundred lives? If killing fifteen civilians, however, is considered immoral and does not justify killing the terrorist, then would killing five innocents be considered moral? One? Can innocent residents legitimately be “sacrificed” in order to slay a terrorist and prevent him from killing civilians? Are there reasons to allow this collateral damage? What are the reasons to allow the terrorist to live (so that Israeli soldiers will not kill innocent people in Gaza) even though that terrorist will almost certainly kill innocent people in the future? 


Once the hiding place of the terrorist from Gaza is clearly identified (the specific apartment in the housing complex), the General Chief of Staff of the army or the Prime Minister can give the final approval to kill this terrorist any time they deem it warranted. They may decide to use a missile from a ship offshore, a drone (unmanned plane) or helicopter (at no risk to Israeli lives) that will fire on that apartment house and kill the terrorist, thereby abolishing the threat from the bomb explosion scheduled for the next day on a bus in Jerusalem. However, there is often great hesitation in killing this man who has murdered many innocent Israelis in the past and will shortly kill again, because innocent people in that apartment house will have to die in the process.  Why the hesitation? If the terrorist is not killed now, more lives will be lost the next day. Does the larger number of lives lost potentially the next day make killing the civilians now in the apartment justified? Does it matter that these innocents to be killed along with the terrorist are not Jewish, while the innocents who would be killed in the bus the next day would be Jewish? If the Israeli army knowingly risks the lives of civilians in order to kill the terrorist and eliminate the threat, is that any different from all terrorists whose purpose is to intentionally kill innocent people?
Since this is such a new phenomenon in modern warfare, are there traditional Jewish sources that discuss this issue at all? Is there a normative Jewish view about how to resolve this painful dilemma where innocent people necessarily will have to die one way or the other? Is the idea of fighting a terrorist enemy equivalent to fighting a conventional war? Amazingly, Jewish tradition has discussed this issue long before the concept of “terrorist” and the expression “collateral damage” was even invented.  

SENSITIVITY & PRECEDENT IN JUDAISM FOR PREVENTING CIVILIAN CASUALTIES


Even though in ancient times there were no suicide bombers or terrorists as we know them today, nevertheless there are sources in Judaism that can speak to this issue, and the moral dilemma of possibly having to kill innocents while fighting in a war has been found in actual incidents already discussed or alluded to in the Bible. It begins with the very first Jew in history and the very first war ever fought by a Jew. Immediately after Abraham was victorious in his war against the Four Kings to rescue his kidnapped nephew Lot, G-d appears to Abraham and tells him that Abraham’s reward will be great. Rashi explains why G-d felt it necessary to reassure Abraham.
 Abraham was worried that he had “used up” any rewards due him because he might have killed people during the war, says Rashi, and G-d reassures Abraham that he need not be afraid of this. The Midrash explains in greater detail specifically what Abraham was afraid of.
 Abraham was not fearful that he had killed the warriors that opposed him. Rather, says the Midrash, Abraham was afraid that he might have inadvertently killed civilians who may have been righteous, and for this immoral act, his rewards would be “used up.” G-d tells Abraham that every person he killed was like a thorn  – i.e., was destined and deserved to die. Thus, no innocent civilians were killed in the war. But the fact that Abraham was worried about this possibility already shows a precedent of Jewish concern for civilians who might accidentally be killed as part of war. One super-commentary on Rashi explains Rashi’s words in a similar manner.
 Abraham was not worried about killing the evil enemy in war. But maybe a few people who died were righteous, and Abraham was willing to forgo any personal reward due him as long as he would not be punished for killing these innocent civilians. Thus, Abraham felt that he deserved to be punished for killing innocent people in the course of battle, even if this was not intentional.

An analogous emotion was expressed by Abraham’s grandson, when he, Jacob, was faced with a similar emotion and situation. When confronted with the possibility of fighting his brother, Esau, along with Esau’s entourage, the verse states that Jacob felt two emotions: he was both fearful and distressed. Answering why the verse uses both verbs, Rashi explains
 that Jacob was not only distressed that he may be killed (since he might be found unworthy to continue living), but he was also distressed that he might kill innocent people during the confrontation. Rashi super-commentary Siftai Chachamim, explains Rashi’s words in greater detail.
 Jacob had no fear of killing Esau or anyone who had come to attack him (since this killing would be legitimate self-defense). However, Jacob was afraid that there were innocents within Esau’s camp who had no intention of harming Jacob or his family. Jacob was afraid that he might kill them in the “confusion of war.” (It is interesting to note that the modern expression, “the fog of war” may have originated or have been derived from this commentary, which was published in the 1700’s.) Thus, we see another Torah precedent legitimately worrying about collateral damage, supporting the view that says that soldiers should not bomb that apartment building in order to kill the terrorist.

An even more explicit reference regarding Jewish understanding of the issue of collateral damage is the action of King Saul, who was commanded to kill all the Amalekites. When he approached the city which contained majority of Amalekites but also some people from the Kenite tribe, he warned the Kenites to leave city immediately, so that they would not be killed accidentally during the battle.
 Here, too, we see Jewish sensitivity to collateral damage. Unfortunately, this course of action is not available to resolve our dilemma, since a public warning, like King Saul’s, to the innocent residents of that apartment house would also alert the terrorist to flee among the civilians, helping him escape injury. What cannot be inferred from Saul’s incident, however, is what would have happened if the Kenites had refused to leave. Would King Saul have refrained from attacking the Amalekites knowing innocents would inevitably be killed? And even if he would have attacked the Amalekites knowing some Kenites might be killed, we can distinguish between that case and our case because the Kenites were forewarned and consciously chose to stay nevertheless. That could change the equation of what is morally permitted and forbidden. Thus, in our situation where the innocents cannot be warned, we can still ask what the proper Jewish course of action should be.

In another Torah narrative, we may be able to infer that Moses himself was sensitive to the needless killing of innocents, even in wars mandated to capture the Land of Israel. After numerous wars in the desert against various nations, the Torah records that the Jewish people offered peace to the nation of Sichon if the Sichonites would simply let the Jewish people pass through their land unharmed. When they refused, the Jews battled with them and defeated them. But nowhere did G-d ever command Moses to first offer them peace.
 Elsewhere the Torah itself says that it was Moses’s own idea to offer peace as an alternative to war.
 Why did Moses do it? The Midrash alludes to one possible reason.
 It says Moses believed there were those among Sichon those innocents who had not sinned, and it was for this reason, apparently, that Moses decided to offer this specific nation the possibility of peace (which they refused). Thus, in order to avoid killing non-sinners, Moses preferred a peaceful alternative. The Midrash goes on to say that Moses “taught” G-d this concept, and it is for this reason that G-d later on in the Torah commands Moses (and all Jewish leaders) to always first offer peace to the enemy before going to war.
 It is possible that the reason behind this tactic is to avoid killing innocent people during warfare.

There is one more allusion to Jewish sensitivity to collateral damage in the Bible. In the last book of narrative, Chronicles, which reviews Jewish history up until that point, King David writes that the reason that he was not allowed to build the Holy Temple is that he shed blood in wars. Radak commentary explains that this specifically refers to acts of collateral damage, the innocent lives that had to be taken by King David in the course of war.
 Thus, according to a modern Rabbi explaining this verse and commentary,
 while this action of killing civilians was sometimes necessary as part of waging war, Judaism did not attach enough guilt to this deed to actively punish King David for this necessary action, but rather denied him the merit of building the Holy Temple, which is the symbol of peace and atonement.
JEWISH LAW ALSO SEEMS TO BE SENSITIVE TO COLLATERAL DAMAGE


In the section of Midrash that discussed Jewish law,
 the Sifri describes proper Jewish behavior in times of war. In addition to the prohibition to intentionally defeat the enemy by tactics of starvation (unless they resist all peace overtures), it is also forbidden to kill the women and children in war, the “innocents.” Thus, even in an obligatory war, a Jewish army should be sensitive not to cause collateral damage, wherever possible. It should be noted that this was written at a time where every other army in the world killed innocents indiscriminately, including women and children, in the course of war, unless they were later “saved” for slave labor or other future (generally nefarious) uses by the soldiers.

In accordance with the verses quoted above, Jewish law mandates that when fighting a conventional war, the Jews must first publicly declare their intentions to fight by sending public letters to the enemy.
 This allows the innocent civilians and those who do not want to fight to escape the battle scene. Unfortunately, as noted above, this tactic could not possibly be used in our situation, since the element of surprise is a prerequisite for killing the terrorist. As soon as the Israeli army would warn the residents of an apartment house that it intends to kill the terrorist living there and that they should therefore leave the area, the element of surprise would be lost, and the terrorist would be able to escape along with the others.

When fighting a Jewish war, Jewish law also forbids an army from completely surrounding the enemy.
 One of the reasons for this is to allow any civilians and those who do not want to fight to leave the camp or escape the city, thus preventing the bloodshed of innocent lives. Even when there is a Torah mitzvah to completely destroy a city of idol worshippers – including all lives and all booty – by burning the city, according to the simple reading of the text, Nachmanides says that innocent women and children may not be killed (although not all opinions agree).
  Although this principle of not killing innocent people during a war seems obvious by twenty-first century standards, the massacres that took place in Sudan and before that in Rawanda just a few years ago demonstrate that  many nations even today do not abide by or practice this principle. At the time Nachmanides lived, and certainly in Torah times, no army observed these ethics in war, except for the Jewish people. Similarly, Maimonides rules that in the course of any non-obligatory war, a Jewish army may not kill innocent women and children.

INNOCENT BYSTANDERS AS THE OBSTACLE TO KILLING THE TERRORIST

Preserving innocent life is so crucial in Jewish thought that Jewish law allows, or rather demands, that a Jewish onlooker kill a potential murderer who is about to commit a murder of an innocent person. The would-be killer is called a Rodef-Pursuer, and the Torah allows this special law in this particular circumstance – i.e., in order to save the life of an innocent intended victim. (See chapter about “Self Defense” for an expanded discussion of this concept.) But even in this situation, where killing this Rodef-Pursuer is mandated, Jewish law also demands that if the Jew can stop such a person by maiming him and not killing him, the person must take only this action. Failing to maim that person, and killing him instead, turns that Jewish onlooker into a murderer.
 Thus, the principle in Judaism that is established here is that even when it is clearly permitted to kill, if the killing can nevertheless be avoided, even for a criminal-murderer, it is the correct course of action. This seems to imply that Jews avoid any murder, even the murder of criminals, but certainly of innocents, wherever possible.  This idea is codified by Maimonides as normative Jewish law.


On the other hand, what happens when the innocent child himself or herself is the obstacle that causes the murder of other people? For example, what happens when children are unknowingly armed and dangerous, or someone gave them a bomb and are walking toward an innocent group of people, about to kill them? Or if the child has a gun and he is morally unaware of right and wrong, but begins shooting this “toy” which kills people and is about to kill more? Does Jewish law allow the killing of this “innocent” child who unintentionally is now placed in the role of a Rodef-Pursuer, a murderer about to kill an innocent person, even if he or she is not morally culpable and is unaware of the meaning of his or her actions? May that child be killed in order to prevent the deaths of other innocent people, in the same manner that an intentional murderer may or must be stopped? How far does this Jewish law extend in preventing the deaths of innocents? Is there a rationale or justification for killing children in order to stop them from killing others? Maimonides rules that there is. The same Maimonides who ruled that innocents may be protected by killing the Rodef-Pursuer also rules that it is permitted or even obligatory to kill this child, even though he or she is morally unaware of right and wrong and is not legally culpable.
 The fact that the child will kill innocent people mandates that this child be stopped – preferably by maiming rather than killing. Thus, even an innocent child, unaware of the damage he is about to cause, can also be considered a Rodef-Pursuer. This law is also codified by Shulchan Aruch in the Code of Jewish law.


From the perspective of one Jewish authority, the terrorist is considered a Rodef. He is a pursuer who is about to kill innocent people and he may be stopped even if doing so necessitates killing him. Similarly, he continues, even the children in the apartment building may also be considered Rodef-Pursuers who are preventing the elimination of terror by killing that terrorist. Therefore, logically a Jew would be permitted or even obligated to kill such a child (who is preventing the death of the terrorist) in order to avoid the deaths of other innocents. Rabbi Shaul Yisraeli (a 20th century Rabbi) specifically compares the innocent child with a bomb to the innocent child in the apartment complex who is living next door to the terrorist. In both cases, the child, through no moral fault of his or her own, is standing between the killing or rescuing of the lives of other innocent people. If the child with the bomb does nothing, that bomb will explode and kill innocent people, and that is why it is permitted to kill that child before the bomb explodes. So, too, writes Rabbi Yisraeli,
 just by living in the adjacent apartment but doing nothing, that child is preventing the army from killing the terrorist. And just as it is permitted (or even obligatory) to kill the morally innocent child with the bomb or gun in order to save innocent lives and prevent further bloodshed, so too it is permitted or mandated to kill the innocent child along with the terrorist in the apartment complex for the purpose of preventing the killing of more innocent people.  
ARE THE CIVILIANS IN THE APARTMENT HOUSE ACTUALLY INNOCENT?


Until now, the assumption has been that the women and children in the adjacent apartments to the terrorist in Gaza have either been innocent Arabs or foreigners not connected to the terrorist in any way. But is that truly the case in reality? Are these Arab children and women really so innocent to begin with? Some military experts claim that the children and all others in the area certainly know that the terrorist is living among them. The terrorist is often considered a hero in the community, and is treated like a celebrity. (This is not the same as the situation that occurred in Southern Lebanon in the summer of 2006, where some Hezbollah fighters took over civilian Lebanese homes at gunpoint in order to be able to fire Katyushas at Israeli civilians in Northern Israel, with the specific intention of being surrounded by civilians as protection. If the terrorist in Gaza is somehow forcing those women and children to live in that apartment in order to provide protection for him, that is a completely different scenario, and the hostages would be considered wholly innocent.) If it is true that the Arab women and children admire the terrorist, does this make them complicit in protecting this terrorist from the enemy, knowing that the Israelis will not intentionally kill children? Are these people, then, no longer considered collateral damage, but rather willing collaborators?
This question of “who is really innocent” came to light in an actual incident in Gaza on November 17, 2000. On that particular day, the Israeli army did warn the residents to leave a particular apartment house, since they would soon blow up the building that contained a terrorist – which is our specific scenario (acting like King Saul and the Kenites). But rather than simply leaving as instructed by the Israeli army, in order to prevent the bloodshed of “innocent” lives and collateral damage, these residents called their friends and neighbors and together they formed a human shield, allowing the terrorist to escape unharmed, as the Israeli army (who would not shoot at all the civilians protecting the terrorist) had to just stand by helplessly and watch.


Maimonides shows a scenario and rationale by which intentionally killing these women and children is valid in Jewish law when he describes the story in the Torah regarding Shechem, who kidnapped and raped Dina, the daughter of Jacob.
 Maimonides states that when the Torah describes Dina's bothers, Simeon and Levi, who murdered all the residents of the city (including "innocents"), they were justified in Jewish law! Why? These townspeople clearly knew that their leader, Shechem, was committing these horrendous crimes. They were obligated to subdue and attempt to convict Shechem for his actions, as one of the Seven Noahide laws. When they did not do so and let his crime stand, they were now considered as guilty as Shechem was, and they too deserved death, according to Noahide laws. Thus, if the women and children admire the terrorist and knowingly protect him, then they would not be considered innocent civilians and collateral damage if killed, but willing collaborators. 
THE CONFLICT AGAINST TERRORISTS: IS THIS LEGALLY A WAR?
The correct moral action in addressing this entire question of fighting terrorists may hinge on the status of this conflict. If the Israeli army is fighting individual terrorists, even though under the general umbrella of the Hamas organization, then many of the laws and reactions explained above may be appropriate. But if the terrorist in question has the status of an actual soldier as part of an army fighting a war against the State of Israel, then the appropriate reaction and his status may be quite different. For example, Rabbi Naftali Tzvi Yehuda Berlin, in his commentary to the Torah, states
 that in a time of legal war against Israel, many of the concepts governing Judaism are changed, and it may be appropriate to kill people (even innocents) when it is not normally permitted to do so. He says that in the time of war, the rules are different and that innocent people may be killed if necessary to defeat the enemy. That is why the verse in Ecclesiastes states: “There is an appropriate time (and reaction) for war,” and “An appropriate time (and reaction) to hate.”
 

This idea also helps us understand how Maimonides could rule that Simeon and Levi were justified in killing all the people in the city of Shechem when, in reality, only their leaders actually kidnapped and raped their sister Dinah (as mentioned above). Nachmanides takes strong issue with Maimonides and states that Simeon and Levi were wholly unjustified in killing the entire townspeople for the heinous acts of their leaders.
 Wherein rests the argument between Maimonide and Nachmanides? In his Torah commentary, Maharal helps resolve the argument. He explains
 that if Simeon and Levi were reacting to individuals who kidnapped and raped their sister, then they were not justified in killing the entire city’s people (the approach of Nachmanides-Ramban). But if this was a war between two peoples, between the Jewish nation and the tribe of people living in Shechem, then in war, it is totally justified to kill the people in the entire town, even if they are civilians, as a means in defeating the enemy (the approach of Maimonides-Rambam). In Judaism, the laws of war are distinct from those governing personal or collective self-defense. If, then, the fight against the terrorist has a status of war, in the new 21st century definition of modern conflagration between nations, then that alone may justify killing the civilians in the apartment building in an effort to eliminate the terrorist. This act becomes morally acceptable in the context of war if it is unavoidable as the only means to defeat the enemy.


This idea – that in war it is moral to kill civilians as a means of defeating the enemy – has been practiced for years. In the twentieth century alone, the Allied Powers blockaded the civilians of the Central Powers during World War I as a means to force them into submission through starvation. The Allies in World War II bombed civilian cities in Germany as a tactic to wreak havoc and fear as a means to more quickly defeat the enemy. The use of the atomic bombs by the United States against the Japanese cities of Nagasaki and Hiroshima in 1945 intentionally killed thousands of civilians in order to end the war earlier and prevent future casualties of U.S. soldiers. Some have claimed that following 9/11/01 with the attack on the Twin Towers, the definition of the conflict with terrorists is considered warfare, no different than any other armed army. Many years prior to this tragedy, the State of Israel also viewed the terrorist Arabs who vowed to destroy the State of Israel as a formal enemy army.
 
Other modern commentaries agree with the analysis of Maharal. Rabbi Zalman Sorotzkin (1880-1966) writes that since the war between Jacob’s family and the town of Shechem was indeed a war between nations, Simeon and Levi were fully justified in killing the entire population of Shechem as a means of defeating the enemy.
 This is also the view of Rabbi Shaul Yisraeli,
 as well as the opinion of the contemporary Rabbi Herschel Schachter, who writes that Israel is engaged in war with the terrorists, and it is therefore legitimate to kill civilians in this context if necessary.

PUTTING ISRAELI SOLDIERS AT RISK TO AVOID CIVILIAN CASUALTIES
 
In this context of an actual war, the issue of soldier casualties must also be addressed. Often, soldiers’ lives are put at risk when trying to save the lives of innocent civilians. Chief Rabbi Avraham Shapira (1911-2007) was specifically asked if civilians of the enemy may be killed if this action will save the lives or minimize the deaths of Israeli soldiers.
 He answered that as long as there is no direct danger of the lives of Israelis soldiers, it is forbidden to kill or harm any civilians of the enemy. But if sparing the lives of enemy civilians will directly result in the deaths of Israelis soldiers, then it is permitted to kill civilians (in the context of war), rather than lose the lives of soldiers. As mentioned above, this policy was standard practice on both sides in World War I and World War II. This is also the view of Rabbi Yisraeli in the context of war.
 Rabbi J. David Bleich agrees, and states that there is no source which demonstrates that danger to civilian lives is a factor in the context of a military operation of war.
 
On the other hand, there are several contemporary Rabbis that express a special sensitivity for enemy civilians and civilian death, even in the context of war. Rabbi Dov Lior, Rabbi of Kiryat Arba-Chevron, writes that even during wartime, mercy should be shown toward the enemy civilian population, in the proper Torah context.
 In non-war situations, there is no justification whatsoever for killing the civilian population. Nevertheless, he, too, writes that the lives of Israeli soldiers take precedence over the lives of the civilian enemy. Rabbi Aharon Lichtenstein, Rosh Yeshiva Emeritus of Yeshivat Har Etzion, writes that King David fought obligatory wars and yet was censured for killing civilians during these wars (by not being able to build the Temple, as noted above). Therefore, even in the context of war, compassion must be demonstrated concerning the lives of the enemy civilian population, wherever possible.
 Rabbi Yitzchak Blau also believes that consideration for the lives of civilians and collateral damage must also be a factor in determining the actions of soldiers, even in the context of war, although he, too, cannot demarcate exactly how and where.

This general sentiment, that sometimes the lives of innocents have to be sacrificed in the context of war, is reflected in other Jewish sources as well. The Talmud states that to retrieve the cabbage from the ground, sometimes in order to detach the thorn (of the cabbage), part of the cabbage itself has to removed and sacrificed.
 Though this is not the optimal desired outcome, it is often inevitable. Similarly, occasionally the deaths of innocent civilians are necessary in order to defeat the enemy, be it a traditional army or an army of terrorists. Thus, the Talmud even allows the sacrificing of one’s own civilian population, if that is what it takes to be victorious in war and survive as a nation. The Talmud says that up to one sixth of one’s civilian population may be sacrificed (16%!), if there is no other choice, in order to achieve ultimate victory.
 Therefore, when the choice is the nation’s defeat vs. harming one’s own population, even allowing the death of some of one's own civilians is permitted. Sometimes the killing of the civilians of the enemy and collateral damage is mandated in order to achieve the same goal. 
THE FOURTH GENEVA CONVENTION AND JEWISH THOUGHT
The fourth Geneva Treaty of 1949 was drawn up in particular because the number of civilian casualties in World War II surpassed the number of soldiers killed in action. This treaty forbids the harming in any way of non-combatants – i.e., civilians – in the course of war, in all situations. There are currently 194 countries who signed the 1949 Geneva Conventions, including the State of Israel, making it illegal for Israel to kill civilians in wartime. If the outcome of the above discussion indeed permits the killing of civilians in certain circumstances from a Jewish perspective, including our specific case when the killing of innocents is necessary as the the only way to stop a terrorist from killing more innocents in the future (which the Fourth Geneva Convention had not addressed), then what would the Jewish perspective be in such a situation? Would it be permitted to violate such a convention that Israel signed if it seems to run counter to Jewish law or Jewish thought in specific situations?
It is interesting to note that this question already arose long ago in Jewish history, and it has been clearly answered. Must the Jewish people abide by a “bad treaty” that it has signed? When the Jewish people first entered the Land of Israel under the guidance of Joshua, they were quite successful in their battles to conquer the Land. Afraid of being conquered, the tribe of Gibeonites, residents of the Land, posed as foreign nationals from a faraway land and requested a treaty with the Jewish people in order to avoid their conquest by the Jews in the Land of Israel. The Jews, unaware of the actual place of residence of the Gibeonites, signed such a peace treaty with them. When it was later discovered by the Jews that they had been completely duped in to signing the treaty and the conditions outlined were not the reality, many Jews wanted to violate the treaty in order to destroy and conquer the Gibeonites. It was then that Joshua ruled that the signed treaty must be upheld, even thought it was signed under false pretenses.
 Even an immoral treaty signed due to intentional deception must be abided by, since the word of the Jewish nation must be upheld. The reasons to uphold the treaty might have included the desecration of G-d’s name in the eyes of other nations (who would witness that the Jews had violated a signed treaty), or there might be many other reasons. But the principle was established. Once the Jewish nation signs a treaty, even if it is an immoral treaty that was signed due to hiding all the facts, the treaty must be upheld. This concept was adopted into normative Jewish law by Maimonides.

Therefore, it seems that in Jewish thought and according to Jewish law, the Israeli army would have to uphold the Fourth Geneva Convention because the country signed it, and never touch any civilians in any war scenario, even though parts of this agreement run counter to normative Jewish thought. It seems, then, that it may be forbidden from Jewish law to violate the treaty, even though not killing civilians in our case would result in the deaths of innocent Israelis or even soldiers. And this is despite the fact that the enemy terrorists are not signatories and certainly do not observe any of the Geneva conventions in their fight against Israel. 
However, there is one caveat to the conventions and laws signed by nations of the world that also applies to the laws within each nation, which Jews are supposed to abide by (as long as they do not contradict Jewish law). The Jewish people and individual Jews are bound by the laws as they are practiced in day to day reality, and not as laws that are merely written or “on the books.” Therefore, if a certain law is ignored in practice by all or nearly all, then Jews need not observe it. For example, if speeding tickets in a 55 miles per hour zone are only issued for violators driving 63 miles and above, then it is permitted in Jewish law for Jews to drive up to 62 miles per hour even though the secular law, normally obligatory upon Jews as well, states 55 miles per hour as the limit.
 In the same manner, almost no nation that has fought a war since 1949 has fully honored this proviso of the Geneva Convention, i.e. sparing civilians, even when their solders are put in harm’s way as a result. If that is the case, then although the treaty is signed by Israel and 193 other countries and is clearly “on the books,” Jewish law would permit its violation if other nations regularly violate this aspect of the treaty, and if violation of the treaty does not run counter to normative Jewish thought. On that basis, from a Jewish perspective, the Israeli army would certainly be permitted to harm or even kill civilians if Jewish law and Jewish thought mandated this course of action in certain situations.
THE POLICY OF THE ISRAELI ARMY REGARDING THIS MORAL ISSUE


Based on the above analysis, most Rabbis would probably permit the killing of the civilians in Gaza if that were the only way to eliminate an imminent terrorist threat and kill the terrorist. Nevertheless, that is not the practiced policy of the Israeli army. Even when the army is aware of a known and wanted terrorist in an apartment complex, it does not bomb the apartment complex since this bombing will necessitate the deaths of innocent civilians. Rather, the army patiently waits for the terrorist to exit the building (as long as it takes) and enters his automobile. Then it immediately bombs the car. The passengers of the car are also usually killed, under the assumption that anyone entering the car with this person is not an innocent civilian.


In addition, despite the rulings of almost every Rabbi that the lives of the Israeli soldiers take precedence over the deaths of civilians, the practice of the Israeli army is not to bomb civilians in order to save the lives of Jewish soldiers (as many other armies regularly do in other conflicts around the world). Therefore, in 2002, following a string of suicide bombings killing hundreds of Israelis, capped by the Pesach bombing in the Park Hotel in Netanya on March 27, Israel launched a counter offensive, Operation Defensive Shield, in the Palestinian towns in order to root out these suicide bombers. One of the hotbeds of terror and bombers was the city of Jenin, which the Israeli army entered (without any journalists or press).  This Battle of Jenin took place from April 1–11, 2002. Rather than carpet bomb the entire Jenin camp in one fell swoop in order to kill all the known terrorists living among the civilians, thereby avoiding all Israeli causalities to its soldiers, the Israeli army went into the town slowly and methodically, house to house, day after day, in search of terrorists. Although the Palestinians initially claimed a massacre had taken place, this was proved false. In the end, the reported number of Palestinian dead was fifty-six, while the corresponding number of Israeli losses was thirty- three soldiers. Most of the Palestinians who died were gunmen who had booby-trapped the area in order to inflict casualties on the Israelis. In addition, the Israeli army did in fact take other measures in Jenin in order to keep civilian casualties to a minimum, by warning all non-combatants to leave the area of action, for example.

Similar tactics were employed in the summer of 2006, in order to root out Hezbollah fighters shooting Katyusha rockets at Israeli civilians from Lebanese homes. Rather than bomb all the homes from the air, knowing that many civilians lived in these homes (and were forced to remain there at Hezbollah gunpoint), the Israeli army tried to kill the Hezbollah fighters in house to house combat, which resulted in many casualties to Israelis soldiers.

Finally, the Israeli army did something amazing in Gaza that was never before seen in war, both in 2008 and again in 2012, in order to help minimize civilian casualties. While the tactic of dropping leaflets from planes has been used for many years in the past in order to warn civilians to leave target areas, the Israeli army actually phoned and SMS’d each Palestinian family in Gaza in advance of bombing sites where it knew that rocket launchers were hidden among civilians. This gave time for those civilians to flee and avoid injury, thereby minimizing unnecessary civilian casualties.
______________________________
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