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Thinking Gemara Series: Arba’ah Shomrim Hen

“Arba’ah Shomrim Hen”
“Can You Please Watch My
Trek Lush 29 SL Mountain Bike for a Minute?”
Bava Metzia 93a

Teacher’s Guide
Who is responsible when an object – a bicycle or car, a smartphone or laptop,
a wallet or jewelry – is given to a friend for safekeeping and gets lost, stolen, or
ruined? This is a question whose answer is often not clear-cut. The issue of who
foots the bill for the loss gets complicated when someone other than the owner
enters the picture. Such cases may be: when I ask a friend to watch my computer
for me; when I leave my car in the care of the attendant (watchman) of a private
parking lot; or when I rent a bike. In this shiur we will search for answers to the
question “Who is responsible?” Through classic Talmudic passages about shomrim
(watchmen), we will learn the underlying principles that determine accountability,
applying the Torah’s values of justice and fairness to everyday life situations.
This class addresses key questions such as:
• What is the Torah’s framework for determining who is responsible when a loss
KEY
QUESTIONS
takes place?
• Can I be held accountable for the loss of someone else’s property just because he
left it in my possession?
• Is a friend who does me a favor by guarding my object just as responsible as a
paid watchman or guard?
• What responsibility does someone have if he rents an object, and it gets lost,
stolen, or ruined?
• How does the halachah view the accountability of someone who repairs other
people’s objects in his or her own shop or home?
CLASS
OUTLINE

Section I. Shomer Chinam – The Unpaid Guardian
Case 1. Trek Lush 29 SL Mountain Bike Crushed by a Truck in Italy
Case 2. Monique’s Four Acrylic Paintings Trampled on a French Sidewalk
Section II. Shomer Sachar – The Paid Watchman
Case 3. Designer Coat Stolen from Hilton Coatroom
Case 4. Car Destroyed by Freak Fire in Private Parking Lot
Section III. Socher – The Renter
Case 5. Rented Tuxedo Gets Lost at Wedding Weekend
Section IV. Uman – The Craftsman
Case 6. Client’s Computer Stolen from Computer Repairman’s Home

Note: This shiur is not intended as a source of practical halachic (legal) rulings.

For matters of halachah, please consult a qualified posek (rabbi).
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[Note: This topic of taking responsibility when watching other people’s possessions
is vast. This class deals only with three of the four types of shomrim (unpaid
watchman, paid watchman, and the renter), not the borrower (see Source 2 below).
We will first establish the basic foundations of the laws (in the beginning of Section I
and in Section II), and that will then enable us to hone in on three more conceptually
oriented issues: what gives one the status of a watchman at all; what is the basis of
the Tannaitic debate over a renter; and what is the status of a craftsman.]

SECTION I

Shomer Chinam – Watching an Object without Getting Paid
Case 1. Trek Lush 29 SL Mountain Bike Crushed by a Truck in Italy
A. After two weeks biking through the Italian Alps, Russ and Jay, both grad students
in Italian literature, descended to Milan, where they were booked at the Olinda Hostel.
Outside a drug store on a medium-sized city street, Russ signaled Jay to stop.
Russ asked, “Can you please watch my bike for a second while I go into this drug
store? I need some contact lens solution.”
“No problem,” said Jay, and Russ entered the store.
Jay set Russ’s Trek Lush down on the sidewalk and, looking to exercise his semifluent Italian, got into an absorbing and animated conversation with an elderly Italian
gentleman, always keeping a vigilant eye on Russ’s bicycle. To his surprise, two large
men with sunglasses suddenly appeared, lifted up the bike, jumped into a nearby car,
and sped away before Jay could even react!

Is Jay responsible for Russ’s stolen bicycle?
B. Imagine if the case ended slightly differently – we’ll call this Scenario B. Jay was
speaking with the elderly Italian gentleman, and let his back face Russ’s bike, so he
did not notice the large truck backing into the driveway on the sidewalk. Nor did he
notice the crunching sound of the bike under the chassis of the truck. However, Jay
did hear the screams when Russ discovered his demolished bike.

Is Jay responsible for Russ’s broken bicycle?
C. Now consider a third possible ending – Scenario C: What if Jay did notice the truck,
and called out to the driver, who, surprisingly, ignored Jay? If the outcome ended up
the same – a crushed Trek Lush – would Jay have to pay?
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The Torah itself directly addresses these questions, in the context of the general
issue of “When am I responsible for a loss to my friend’s property?” In a group of
passages in Parshat Mishpatim, the Torah lays down the foundations of this area of
civil law.
Source 1. Shemot (Exodus) 22:6-8 – The Torah discusses someone who guards
another person’s property.

6. If a man gives his friend money or articles for
safekeeping, and that deposit is stolen from the
man’s house – if the thief is found, he shall pay
twofold.

ֶסף
ֶ יש ֶאל ֵר ֵעה ּו ּכ
ׁ (ו) ִּכי י ִֵּתן ִא
ֵלים ִל ְׁשמֹר ְוגֻ ּנַב ִמ ֵּבית
ִ אוֹ כ
ְש ּלֵם
ׁ
ַ ִמ ֵצא ַה ַּג ּנָב י
ָּ יש ִאם י
ׁ ָה ִא
:ְׁשָניִם

7. If the thief is not found (forcing the watchman to
prove his innocence), the homeowner shall approach
the judges, [to swear] that he has not laid his hand
upon his neighbor’s property (taking an oath would
be sufficient to absolve him of compensation).

ִמ ֵצא ַה ַּג ּנָב ְונ ְִק ַרב
ָּ (ז) ִאם לֹא י
ַּב ַעל ַה ַּביִת ֶאל ָה ֱאל ִֹהים ִאם
:ּׁשלַח יָדוֹ ִּב ְמ ֶלאכֶת ֵר ֵעהו
ָ לֹא

8. For any sinful matter (Rashi: when witnesses
expose the watchman as having really stolen the
object and having made a false oath), for a bull, for
a donkey, for a lamb, for a garment, for any lost
article, concerning which he will say, “This is it” (one
of Rashi’s explanations: This object that you swore
was stolen, was really in your possession the whole
time), the plea[s] of both parties shall come to the
judges, [and] whoever the judges declare guilty shall
pay twofold to his neighbor.

ׁשע ַעל ׁשוֹר
ַ (ח) ַעל ּכָל ְּד ַבר ֶּפ
ׂ ְל ָמה
ׂה ַעל ַש
ַעל חֲמוֹר ַעל ֶש
ֹאמר ִּכי
ַ ֲשר י
ׁ
ֶ ֲב ָדה א
ֵ ַעל ּכָל א
הוּא זֶה ַעד ָה ֱאל ִֹהים ָיבֹא ְּד ַבר
ֲשר י ְַר ִׁשיעֻן ֱאל ִֹהים
ׁ
ֶ ֵיהם א
ֶ ְׁשנ
:ְּש ּלֵם ְׁשַניִם ְל ֵר ֵעהו
ׁ
ַי

Verse 6 seems to relate to all three scenarios of our case: If a man – Russ – gives
his friend – Jay – money or articles – a mountain bike – for safekeeping – “Can you
please watch my bike for a second…?” “No problem.”
But what does the Torah say about the other elements of our case – a. what
happened to the object and b. how well the person watched the object?
We are going to address Scenario A first – the stolen bicycle: “Two large men with
sunglasses lifted up the bicycle and jumped into a nearby car.” And the deposit is
stolen from the man’s house. Should it make a difference whether it was stolen from
his house or in front of him on the street?
What is the ruling? [He must swear] that he has not laid his hand upon his
neighbor’s property – based on this verse, Jay has to take an oath that he did not
use Russ’s bicycle (more on how this translates into modern practical halachah
later). Taking an oath will absolve him from payment.
We now have two remaining questions to answer:
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i. What if, instead of getting stolen (as in scenario A above), it gets destroyed (as in
scenarios B and C)?
ii. What if the person watching is negligent and turns his back on the object (as in
scenario B)?
To find answers to our questions, we now turn to the classic Mishnah that is the
starting point of any discussion of a guardian’s responsibility over property.
Source 2. Mishnah, Bava Metzia 93a – This Mishnah is the key source in the Oral
Torah about the four types of watchmen.

There are four types of watchmen: the unpaid
watchman, the borrower, the paid watchman,
and the renter. [If the watchman does not have
the object or animal when the owner comes to
retrieve it,] the unpaid watchman takes an oath
(and thereby is absolved of responsibility) over
everything (whatever he claims happened to the
object or animal); the borrower pays for any type
of loss; the paid watchman and the renter take
oaths if [the animal or object they were watching
or renting] was broken, taken captive, or died, but
they must pay for a loss or theft.

 ׁשו ֵֹמר.ַא ְר ָּב ָעה ׁשו ְֹמ ִרים ֵהן
,ׂכָר
ׂא ָש
 נוֹ ֵש, ו ְַהּׁשו ֵֹאל,ִח ּנָם
ִש ָּבע ַעל
ְׁ  ׁשו ֵֹמר ִח ּנָם נ.ׂוֹכֵר
ו ְַה ּש
,ׁש ּלֵם ֶאת ַה ּכֹל
ַ  ו ְַהּׁשו ֵֹאל ְמ,ַה ּכֹל
ִש ָּב ִעים
ְׁ ׂוֹכֵר נ
ׂכָר ו ְַה ּש
ׂא ָש
וְנוֹ ֵש
ַעל ַה ְּׁשבו ָּרה ו ְַעל ַה ְּׁשב ּויָה ו ְַעל
ֲב ָדה
ֵ ׁש ְּל ִמין ֶאת ָהא
ַ  ו ְּמ,ַה ֵּמ ָתה
:ֵבה
ָ ו ְֶאת ַה ְּגנ

In case C above, Jay was not negligent, but the bicycle got destroyed by a truck.
This Mishnah says that an unpaid watchman takes an oath over “everything,” even
though the Torah only speaks of theft. What is the source for this?
The Rambam (Maimonides) explains:
Source 3. Rambam, Mishnah Torah, Hilchot Sh’eilah Ufikadon 4:2 – How do we
know that an unpaid guardian is not liable for damages beyond his control?

2. Since the Torah absolved an unpaid guardian
from theft, he is certainly absolved from losses
that are even more beyond his control, such as if
[the animal he was watching] was broken, or was
taken captive or died.

ב הו ִֹאיל ו ָּפ ַטר ַה ּכָתוּב ֶאת
 ַקל,ֵבה
ָ ׁשו ֵֹמר ִח ּנָם ִמן ַה ְּגנ
ָוח ֶֹמר ִמן ָהאֹנ ְִסין ַה ְּגדו ִֹלים ְּכגוֹן
:ּמ ָתה
ֵ ּשב ּויָה ו
ְׁ ְׁשבו ָּרה ו

Is an unpaid guardian liable if he is negligent?
[Just to sharpen the issue, What if the loss of the object came about through
passive negligence, e.g. Jay left the bicycle unattended, and then it was demolished
by a truck? If someone who was not a shomer brought about the destruction
of another’s property indirectly, he is morally liable, but a court could not force
payment – ש ַמיִם
ׁ
ָ ( ָּפטוּר ְּב ִדינֵי ָא ָדם ו ְַח ּיָיב ְּב ִדינֵיBava Kamma 56a). This is classified as
indirect damage,  ְּג ָר ָמא. But how do we rule if he is classified as one of the four
watchmen?]
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A shomer chinam (an unpaid watchman) is liable for negligence. Rashi (in the
context of a related Talmudic passage) says that this is rooted in the biblical verse
(Shemot 22:8) we quoted in Source 1 above: For any sinful matter (שע
ׁ
ַ … ) ְּד ַבר ֶּפ.
Source 4. Rashi, Bava Metzia 95a “Ashomer Chinam” – What is the source in the
Torah that a shomer chinam is liable for negligence?

… An unpaid guardian – where liability for
negligence is mentioned in the Torah: “For any
sinful matter.”

יבא ֵּב ּיה
ָ  ִּד ְכ ִּת- )שו ֵֹמר ִח ּנָם
ׁ (א
ַ
:ׁשע
ַ יעה ַעל ּכָל ְּד ַבר ֶּפ
ָ ְּפ ִׁש

According to Rashi, the verse teaches us: In any case where an unpaid guardian
was negligent – whether animal or object – he must compensate. In our case: even
though Jay was only doing Russ a favor by watching his bike, as a shomer chinam he
is still liable for negligence.
[Note: Russ could theoretically claim the money for his bike in court – if Jay was
not willing to pay. Jay’s status as a shomer chinam makes him more liable than
a standard damager. The victim of indirect damages cannot claim them in court,
whereas the victim of a shomer chinam’s negligence can.]
To summarize our findings:
Someone watching another person’s property, not for pay, is referred to as a shomer
chinam. He is obligated to compensate for damages if he was negligent, but not if
the object was stolen, and certainly if something happened beyond his control. (The
truck driver is liable – but if Jay was not negligent, Russ, not Jay, will have to deal
with the truck driver!)
[Note: Here are a few more essential halachot that apply to a shomer chinam (We
include this necessary background without providing source material).
a. If a shomer chinam used the object without permission, referred to as shlichut yad
(based on Shemot 22:7), he subsequently becomes obligated for any loss – even
one that was beyond his control.
b. If a watchman claims that he is absolved of responsibility, he must prove his case.
He can either provide witnesses, or, as the Torah says (Shemot 22:10), he can take an
oath, shvu’at hashomrim, and thereby be released from accountability. He swears: a.
that his report (that the incident occurred despite his proper surveillance) is valid, b.
it is not in his possession, and c. he did not illegally use it (Shulchan Aruch Choshen
Mishpat 295:2).
c. We go out of our way nowadays to avoid having anyone take an oath. When
one of the parties would have been obligated to take an oath, the court strongly
encourages making a pesharah (Shulchan Aruch Choshen Mishpat 12:2 – pesharah is
defined as a legal decision where the judges come to a legal conclusion not based
on the letter of the law, but based on going beyond the letter of the law, taking into
account the needs of the situation, and striving to attain a peaceful solution).]
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What gives someone the status of shomer chinam, the unpaid
guardian? Consider the case of Jeanne and Wendy:
Case 2. Monique’s four Acrylic Paintings Trampled on a French Sidewalk
Wendy met her friend, Monique, on a busy city street outside the Artists’ Colony in
downtown Marseilles. Monique propped four of her large acrylic paintings against a
city light pole. Standing just outside of an art supplies store, Monique asked Wendy,
“Can you please watch these for me while I pick up some brushes?” Wendy answered,
“You can leave them.”
Wendy then got into a conversation with two French women asking her for directions
to a certain restaurant. Totally absorbed in helping the women, Wendy walked them
down the block and pointed out the restaurant. During these four minutes, a group
of fourteen energetic pre-teens raced through the sidewalk, hopelessly trampling the
paintings!

Is Wendy obligated to compensate?
Give a rationale for your answer.
To rephrase our question in halachic language: Is Wendy considered a shomer
(precise grammar is “shomeret”, but the halachic category uses the masculine
shomer) chinam? And if she is, is she liable for negligence in this case?
What gives someone the status of a shomer chinam, an unpaid guardian – to the
degree that they have responsibility over an object and would have to take an oath
over it?
To search for the answer to this question, let us look at a Talmudic passage that
examines three possible responses a potential guardian can give when requested to
watch an object.
Source 5. Mishnah, Bava Metzia 80b – “Place it before me.”

If one says to another, “Watch this for me,” and
the other responds, “Place it down in front of
me,” he becomes an unpaid watchman.

, ו ְָא ַמר לוֹ ַה ּנַח ְל ָפנַי,ְׁשמֹר ִלי
:ׁשו ֵֹמר ִח ּנָם

Source 6. Bava Metzia 81b – “Place it before yourself,” and “Place it.”

Rav Huna said: One who [when requested to watch
an object] responded, “Place them down before
yourself,” becomes neither an unpaid nor a paid
watchman. The following question was asked by the
rabbis: What if he simply responded, “Put it down”
(not “Place them down before me,” nor “Place them
down before yourself ”)?

“ה ּנַח
ַ ֹ ָא ַמר לו:ָא ַמר ַרב ה ּונָא
ְל ָפנֶיךָ” ֵאינוֹ לֹא ׁשו ֵֹמר ִח ּנָם
יב ְעיָא
ַּ  ִא.ְולֹא ׁשו ֵֹמר ָשֹכָר
? ַה ּנַח ְס ָת ָמא ַמאי:ְּלהו
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Why should there be a difference between responding, “Place it before me,” “Place it
before yourself,” and “Place it”?
Answer: One becomes a shomer chinam by accepting responsibility. A person does
not become a shomer chinam merely because someone else’s possessions are in his
or her property. “Place it before me” means I am willing to accept responsibility
over it; “Place it before yourself” is said by someone carefully avoiding taking
responsibility. The Gemara does not come to a conclusion about someone who just
says “Place it.” [There are two ways of viewing this case: A. On the one hand, if he
really does not want to take responsibility why did he say anything? When an object
is placed with him he needs to explicitly avoid taking responsibility to get out of any
obligations. B. On the other hand, perhaps our default assumption is that someone
does not take on responsibility. Only by explicitly taking on responsibility does he
take on any obligations.]
How do halachic authorities deal with a question that is left unresolved by the
Gemara? The Rif and Rosh rule that because the Gemara left the case unresolved, if
the object is destroyed through negligence while in the property of the one who said
“Place it,” we cannot force payment. We cannot force someone to pay out of doubt.
The Shulchan Aruch Choshen Mishpat 291:2 also rules that one who merely says
“Place it” does not get the status of a shomer chinam.
In your eyes, to which of the three formulations is Wendy’s “You can leave them”
equivalent to?
Wendy’s “Leave them” sounds like the equivalent of the Gemara’s “Place them,” so
she does not have the status of a shomer chinam.
Now imagine that Case 2 ended slightly differently. Imagine if Wendy had responded
to Monique’s request to watch her acrylic paintings by answering, “Yes, of course I
will.”
In that case would she be obligated to compensate?
Based on what we have learned until now, we would answer “Yes, of course.” Wendy
assumed the status of shomer chinam by explicitly answering in the affirmative
when Monique asked, “Can you please watch these for me?”
However, some commentators, based on a passage in the Gemara, maintain that the
picture is not so simple. Is it possible to gain the status of shomer chinam and the
legal responsibilities that go along with it through a mere verbal agreement?
Background
Kinyanim are acts of acquisition – actions that effect a legal transfer of property.
One form of kinyan is referred to as meshichah, pulling. Ownership of movable
property is transferred by pulling it (the Gemara outlines the rules of where and how
this is done). Even though money changed hands, there is a rabbinic decree that
ownership only transfers when the object is moved into the purchaser’s domain (see
Bava Metzia 46b for a discussion of the decree).
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Source 7. Bava Metzia 99a – They decreed meshichah for watchmen.

Rabbi Elazar said: Just as they decreed pulling
for purchasers [to attain ownership], so too they
decreed it for watchmen. This was also stated
in the following Beraita: Just as they decreed
pulling for purchasers [to attain ownership], so
too they decreed it for watchmen.

ׁש ִּת ְּקנ ּו
ֶ  ְּכ ֶד ֶר ְך:ָא ַמר ַר ִּבי ֶא ְל ָעזָר
ַך ִּת ְּקנ ּו
ְ ְמ ִׁשיכָה ְּבלָקוֹחוֹת ּכ
:ַמי ָה ִכי
ִ  ַּת ְניָא נ.ְמ ִׁשיכָה ְּבׁשוְׁמ ִרים
ׁש ִּת ְּקנ ּו ְמ ִׁשיכָה ְּבלָקוֹחוֹת
ֶ ׁשם
ֵ ְּכ
:ַך ִּת ְּקנ ּו ְמ ִׁשיכָה ְּבׁשוְׁמ ִרים
ְ ּכ

Rashi, in his commentary to Bava Kamma (where this is also quoted), explains the
practical relevance of this halachah.
Source 8. Rashi Bava Kamma 79a – They decreed meshichah for watchmen.

The Sages decreed that pulling is required for
watchmen – The watchman does not assume
responsibility to safeguard the object until he
pulls it.

ׁש ּלֹא
ֶ - ִּת ְּיקנ ּו ְמ ִׁשיכָה ְּבׁשוְׁמ ִרים
ירה ַעד
ָ י ְִת ַח ּיֵיב ׁשוֵׁמר ִּב ְׁש ִמ
:ׁש ּי ְִמׁשו ְֹך
ֶ

Some Rishonim (Rambam, Ra’avad, Rashba, and others) agree with Rashi and hold
that the status of being the guardian of an object, along with the responsibilities
that entails, does not take effect until the prospective watchman performs an act of
meshichah (or some equivalent kinyan) on whatever he is watching. He would have
to pull the bicycle or artwork, in order to be considered a shomer. This could be done
by pulling the object into his property or into an area on the periphery of a public
thoroughfare (referred to as tzidei reshut harabim), but not in the marketplace, town
square, or on a busy street (reshut harabim).
Another group (Tosafot and the Rosh) holds that a mere verbal agreement is
sufficient to become either a shomer chinam (unpaid guardian) or shomer sachar,
(paid guardian).
Source 9. Tosafot Bava Metzia 99a, “Kach Tiknu Meshichah Beshomrim” – Some
watchmen can become liable through a mere verbal agreement.

For an unpaid watchman becomes liable for
negligence without pulling the object (meshichah), as
we say in Chapter Six of Bava Metzia (80b – Source
5 above), that [merely saying] “Place it before me”
gives one the status of shomer chinam. The same is
true of a paid watchman becoming liable for theft or
loss.

ְּד ָהא ׁשוֵׁמר ִח ּנָם ְּבלֹא ְמ ִׁשיכָה
יעה ִּכ ְד ָא ְמ ִרינָן
ָ ַח ּיָיב ִּב ְפ ִׁש
):(ל ֵעיל ַּדף פ
ְ ּמנִין
ָ ֶּפ ֶרק ָהאו
ְּד ַה ּנַח ְל ָפנַי ׁשוֵׁמר ִח ּנָם וְהוּא
ֵיבה
ָ ַה ִּדין ׁשוֵׁמר ָשֹכָר ִּבגְ נ
:ידה
ָ ֲב
ֵ ַוא

How do proponents of this approach explain Source 7 above – Bava Metzia 99a
requiring the watchman to pull the object? That, Tosafot continues, teaches that a
renter or borrower cannot back out of a rental or borrowing relationship after he
has already pulled the object.
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Wendy’s responsibility over these paintings hinges on how the Shulchan Aruch
rules about the status of someone who agreed to watch someone’s property, but did
not do any act of acquisition (Monique had left the paintings leaning against a light
post and Wendy just left them there).
Source 10. Shulchan Aruch Choshen Mishpat 291:5 – How does the Shulchan
Aruch rule about whether a verbal agreement is sufficient to become a shomer
chinam?

There is an opinion that says that as soon
as this watchman (the unpaid guardian)
agrees to watch the object or has said, “Place
it before me” – thereby causing the owner
to stop watching it himself – he is liable for
it if he was negligent, even though he did
not pull it (do a physical act of acquisition).
There is also an opinion that says that he is
not liable until he pulls the object, providing
that he pulls it in a place where pulling effects
a transaction.

ׁש ַה ּׁשוֵׁמר ַהֶזּה ִמ ּיַד
ֶ ׂמר
ֵ ׁשאו
ֶ ֵש ִמי
ׁי
ׁש ָא ַמר ַה ּנַח
ֶׂ
ׂר או
ׁש ִּק ֵּבל ָעלָיו ִל ְׁשמו
ֶ ְּכ
,ירה
ָ ְל ָפנַי ְונ ְִס ַּת ְלק ּו ַה ְּב ָע ִלים ִמ ְּׁש ִמ
ׁש ּלֹא
ֶ ׁשע ַאף ַעל ִּפי
ַ ַח ּיָיב ָעלָיו ִאם ָּפ
ׂ ַח ּיָיב ַעד
ׁש ֵאינו
ֶ ׁשאו ֵֹמר
ֶ ֵש ִמי
ׁ ְוי,ׁש ְך
ַ ָמ
:ׂנָה
ׁש ְמ ִׁשיכָה קו
ֶ ׂם
 ו ְּב ָמקו,ׂך
ְ ׁש ּי ְִמׁשו
ֶ

The Shulchan Aruch quotes both opinions! The Aruch Hashulchan (Choshen Mishpat
291:14) writes that later authorities (the Shach and the Gra) decided in favor of the
opinion that the status of shomer chinam does not begin until meshichah was done.
The Yerushalmi, he says, also supports this approach.
Based on these later commentators, Wendy would not be held legally liable in our
case (though she might feel a moral obligation to help Monique compensate for her
loss, especially because they were original artwork).

KEY
THEMES
OF
SECTION I

• Even someone doing a favor for a friend, by watching his or her object for free, is
still responsible to take care of it.
• The Torah speaks of four different categories of “watchmen,” shomrim, and the
one with the lowest level of responsibility is the unpaid guardian, the shomer
chinam.
• An unpaid guardian whose negligence leads to the loss, destruction, or theft of
the object must compensate the owner.
• However, one only becomes liable through actually taking on responsibility.
• All halachic authorities agree that verbal agreement – “I will watch it for you,”
or, even, “Place it here before me” – is essential to gain the status of an unpaid
guardian.
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• Some authorities also require making a physical act of acquisition on the object,
a “kinyan,” (usually meshichah, pulling) in order to gain the status of a shomer
chinam. Though the Shulchan Aruch brings both approaches, later authorities
rule (leniently) that a mere verbal agreement is not sufficient to become a
shomer chinam, but a physical kinyan is also necessary.

SECTION II

Shomer Sachar – The Paid Watchman
We know that a shomer chinam, who does a favor for a friend and watches an object
for free, only has to compensate for loss if he was negligent. Now we will ask: How
does a watchman’s responsibility change if he gets paid to watch? Consider the
following two cases:
Case 3. Designer Coat Stolen from Synagogue Coatroom
Sullivan and Bridgett Levy checked their coats into the coatroom of Chicago’s Anshei
Tzedek Synagogue. They were attending a reception celebrating Bridgett’s brother
Maxwell’s appointment as president of the World Jewish Communities Foundation.
When the reception was over, they pulled out their coat stubs and stopped by the
coatroom. The attendants did not find the Levys’ designer winter coats (worth
$3,299).
It did not take long to realize that a theft had taken place in the synagogue. The
thieves had absconded with the two coats from the coat room, some Judaica from
the gift shop, and a car that they had apparently hotwired and sped out of the
parking lot with. The police were very skeptical about the likelihood of successfully
retrieving the items.
The coatroom attendants were college students who each received $40 for the
evening.

Do they have to compensate the Levys for the coats?
Case 4. Dog Injured in Freak Accident
Kathy’s latest scheme for paying her way through grad school is “We-Watch-YourDog,” a dog daycare service that she initiated. She also enlisted a few friends, all
downtown apartment dwellers, to join her enterprise. One day something strange
happened when she and her assistants were walking that day’s dogs in the park. Out
of nowhere, a stray dog, ownerless and dangerous, appeared, bounded through the
park and attacked one of the dogs, a petite Norfolk Terrier.
When the episode ended they called the owner, and rushed to the veterinarian, who
treated the wounds – one even needed stitches.
The total vet bill came out to $240.
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Kathy was just starting out in the business; she did not yet have insurance, and neither
did the owner.

Is Kathy responsible for the veterinarian bill because the dogs were in
her care at the time?
Both Kathy and the coatroom attendants were paid to watch someone else’s
property. People pay Kathy to watch their dogs, and the coatroom attendants take a
salary (and, hopefully, generous tips) for watching people’s coats.
They both have the status of a shomer sachar, a paid watchman.
The Torah devotes a passage to the paid watchman’s responsibility:
Source 11. Shemot 22:9-12 – The Torah addresses the paid watchman.

9. If a man gives his neighbor a donkey, a
bull, a lamb, or any animal for safekeeping,
and it dies, breaks a limb, or is captured, and
no one sees [it],

ֹיש ֶאל ֵר ֵעה ּו חֲמוֹר או
ׁ (ט) ִּכי י ִֵּתן ִא
ֹּמת או
ֵ ׂה ְוכָל ְּב ֵה ָמה ִל ְׁשמֹר ו
ׁשוֹר אוֹ ֶש
:ִש ָּבה ֵאין ר ֶֹאה
ְׁ ִש ַּבר אוֹ נ
ְׁ נ

10. the oath of the Lord shall be between the
two of them, provided that he did not lay his
hand upon his neighbor’s property, and its
owner shall accept [the oath], and he shall
not pay.

ֵיהם ִאם לֹא
ֶ ֻעת ה’ ִּת ְהיֶה ֵּבין ְׁשנ
ַ (י) ְׁשב
ָקח ְּב ָעלָיו
ַ ׁשלַח יָדוֹ ִּב ְמ ֶלאכֶת ֵר ֵעה ּו וְל
ָ
:ְש ּלֵם
ׁ
ַ ְולֹא י

11. But if it is stolen from him, he shall pay
its owner.

ְש ּלֵם
ׁ
ַ (יא) ו ְִאם ָּגנֹב י ִָּגנֵב ֵמ ִע ּמוֹ י
:ִל ְב ָעלָיו

12. If it is torn apart, he shall bring witness
for it; [for] the torn one he shall not pay.

(יב) ִאם ָטרֹף י ִָּט ֵרף י ְִב ֵאה ּו ֵעד ַה ְּט ֵר ָפה
:ְש ּלֵם
ׁ
ַ לֹא י

This passage immediately follows the passage we quoted above (Source 1 –
Shemot 22:6). That verse began, “If a man gives his friend money or articles for
safekeeping…” whereas this one begins, “If a man gives his neighbor a donkey, a bull,
a lamb, or any animal for safekeeping…” Both cases involve one person watching
something for another, and deal with their responsibility for loss. However, even
though it seems like the only difference between the Torah’s two cases is what they
are watching – money or a vessel in the first passage, and an animal in the second
– their liability rules are also different. In the first passage he is not responsible for
theft, in the second he is. The Gemara reasons from here that they are referring to
different types of watchmen.
Source 12. Bava Metzia 94b – Which type of watchmen does the Torah refer to?

For the Rabbis learned (in a Beraita): The first
passage (Shemot 22:6-8) refers to an unpaid
guardian, and the second (Shemot 22:9-12) to

ֱמ ָרה
ְ אשוֹנָה ֶנא
ׁ ׁשה ִר
ָ ְּד ָתנ ּו ַר ָּבנָן ָּפ ָר
.ׂכָר
ְּבׁשו ֵֹמר ִח ּנָם ְׁש ִניָה ְּבׁשו ֵֹמר ָש
ֵאיפו ְּך ַאנָא?! ִמ ְס ַּת ְּב ָרא ְׁש ִניָה
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a paid watchman. Maybe I should reverse it
(that the verses 6-8 refer to the paid watchman
and 9-12 to an unpaid guardian)?! Answer:
It makes sense to say that the second refers
to a paid watchman because he is liable to
compensate [the owner] if it is stolen or lost.

ֵיבה
ָ ׁש ּכֵן ַח ּיָיב ִּבגְ נ
ֶ ׂכָר
ְּבׁשו ֵֹמר ָש
.ידה
ָ ֲב
ֵ ַוא

(Source 12 was only the first stage of the Gemara’s discussion, but it does conclude
that verses 9-12 refer to the paid watchman.)
Why was it so obvious to the Gemara that the section with more liability (theft and
loss) refers to the paid watchman?
A. The Tur states that a watchman is paid for his greater vigilance in protecting the
object, and a more comprehensive liability goes along with his job (even if he and
his employer did not spell this out).
Source 13. Tur, Choshen Mishpat 303 – A paid watchman should watch more
diligently than an unpaid one because he gets paid.

Since he is getting paid for watching
he should watch more diligently and is
[therefore] liable for theft or loss.

ׂ ָצ ִר ְיך
ירתו
ָ ׂטל ָשֹכָר ַעל ְׁש ִמ
ֵ ׁש ּנו
ֶ ְוכֵיוָן
ֵבה
ָ ירה ְמעוּלָה ו ְַח ּיָיב ִּב ְּגנ
ָ ׂר ְׁש ִמ
ִל ְׁשמו
.ֲב ָדה
ֵ ַוא

B. There is a direct correlation between how much liability a watchman has and
how much benefit he gets. This emerges from the Yerushalmi’s explanation for the
different liability levels of the different watchmen.
Source 14. Yerushalmi, Shevuot 8:1 (40a) – A paid watchman is more liable than
an unpaid one because he benefits more.

Because a borrower gets all the benefit of the
interaction (he uses the object without having to pay
anything), he pays in all situations (even when the
loss is totally beyond his control). Regarding a paid
watchman and a renter, because they gain some
benefit (the watchman gains his salary and the renter
gains his usage) and give some benefit (guarding the
object or paying rent), they take an oath (thereby
getting absolved from payment) in some cases (when
the loss was beyond their control) and pay in others
(even theft or loss). An unpaid watchman, because
he gets no benefit (he is doing a favor), takes an oath
and is absolved of payment (in all cases – except
negligence).

ׁשֶּנ ֱהנֶה ֶאת ַה ּכֹל
ֶ ׂאל ְל ִפי
ֵ ׁשו
ׂכָר
ׂא ָש
ׂ ֵש
ׁש ּלֵם ֶאת ַה ּכֹל נו
ַ ְמ
ׁשֶּנ ֱהנֶה ִמ ְק ָצת
ֶ ׂכֵר ְל ִפי
ׂו
ו ְַה ּש
ִש ַּבע ִמ ְק ָצת
ְׁ ו ְּמ ַה ּנֶה ִמ ְק ָצת נ
ׂמר ִח ּנָם
ֵ ׁש ּלֵם ִמ ְק ָצת ׁשו
ַ ו ְּמ
.ׂצא
ֵ ִש ַּבע וְיו
ְׁ ׂ ַהָּניָיה נ
ׁש ֵאין לו
ֶ
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The unpaid guardian gets no benefit and therefore has low liability (he is absolved
for theft and loss); the paid watchman gets more benefit (his salary) and therefore
has more responsibility (he must compensate for theft and loss); and the borrower
gets a high level of benefit (he can use the object for free) and therefore has an
extremely high level of responsibility.
The Seforno suggests that the difference in the objects referred to in the two
passages (money and vessels vs. animals) itself indicates that they are referring to
two different types of watchmen.
Source 15. Seforno’s Commentary on Shemot 22:6 and 9 – What types of
guardians does the Torah refer to?

6. Money or vessels: In general a wealthy
man will watch these [possessions for
someone] for free.

ִש ְמ ֵרם
ְׁ ׁש ְּס ָתם ֵא ֶּלה י
ֶ :ֵלים
ִ ֶסף אוֹ כ
ֶ (ו) ּכ
.יש ָע ִׁשיר ְּב ִח ּנָם
ׁ ִא

9. A donkey or ox or sheep: In general the
poor of the nation will watch these for
payment.

 ְס ָתם ֵא ֶּלה:ׂה
(ט) חֲמוֹר אוֹׁשוֹר אוֹ ֶש
.ִש ְמר ּו או ָֹתם ֲע ִנ ּיֵי ַעם ְּב ָשֹכָר
ְׁ י

Looking after animals involves more effort than watching money or vessels, and
poor people do it for a fee. That is, therefore, the example the Torah gives for the
shomer sachar.
The above-mentioned Mishnah summarizes the laws of the shomer sachar:
Source 16. Mishnah, Bava Metzia 93a – A summary of the laws of the paid
watchman.

There are four types of watchmen: the unpaid
watchman, the borrower, the paid watchman,
and the renter. [If the watchman does not
have the object or animal when the owner
comes to retrieve it,] the unpaid watchman
takes an oath (and thereby is absolved of
responsibility) over everything (whatever he
claims happened to the object or animal); the
borrower pays for any type of loss; the paid
watchman and the renter take oaths if [the
animal or object they were watching or
renting] was broken, taken captive, or died,
but they must pay for a loss or theft.
The Shulchan Aruch rules accordingly:

, ׁשו ֵֹמר ִח ּנָם.ַא ְר ָּב ָעה ׁשו ְֹמ ִרים ֵהן
.ׂוֹכֵר
 ו ְַה ּש,ׂכָר
ׂא ָש
 נוֹ ֵש,ו ְַהּׁשו ֵֹאל
 ו ְַהּׁשו ֵֹאל,ִש ָּבע ַעל ַה ּכֹל
ְׁ ׁשו ֵֹמר ִח ּנָם נ
ׂוֹכֵר
ׂכָר ו ְַה ּש
ׂא ָש
 וְנוֹ ֵש,ׁש ּלֵם ֶאת ַה ּכֹל
ַ ְמ
ִש ָּב ִעים ַעל ַה ְּׁשבו ָּרה ו ְַעל ַה ְּׁשב ּויָה
ְׁ נ
ֲב ָדה
ֵ ׁש ְּל ִמין ֶאת ָהא
ַ  ו ְּמ,ו ְַעל ַה ֵּמ ָתה
:ֵבה
ָ ו ְֶאת ַה ְּגנ
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Source 17. Shulchan Aruch, Choshen Mishpat 303:2,3 – What do we conclude
about the responsibilities of the shomer sachar?

2. A paid watchman is liable for theft or loss.

.ֲב ָדה
ֵ ֵיבה ַוא
ָ (ב) ׁשו ֵֹמר ָשֹכָר ַח ּיָיב ִּבגְ נ

3. A paid watchman is absolved from
responsibility [if the object was destroyed by
something] beyond his control.

.ׂנ ְִסים
(ג) ׁשו ֵֹמר ָשֹכָר ָּפטוּר ֵמאו

Let us now re-read our verses from Source 11 and find what they say about the
outcome of our two cases:
Shemot 22:11. But if it is stolen from him – as in the Levys’ coats – he shall pay the
owners – so they should be compensated.
Shemot 22:12. If it is torn apart – A stray dog attacking a Norfolk Terrier seems just
as beyond Kathy’s control as a wolf attacking the shepherd’s sheep – he shall bring
witness for it; [for] the torn one he shall not pay – and Kathy would not have to
compensate for the accident.
[Note: All of the above presents the Torah’s default rules for watchmen and
guardians. But the halachah allows for every particular watchman and employer
to agree on alternate terms (see Shulchan Aruch Choshen Mishpat 296:8, based
on Bava Metzia 94a). A night-watchman at a warehouse might only be willing to
take the job without the theft or loss liability clause. Even desperate job-seekers
might not be willing to take a low-paying job as a watchman if he or she risks being
liable for expensive stolen items; is it worth earning $10 an hour if he might end up
owing $2000? Nowadays, fortunately, most institutions and businesses are insured
for theft and loss, removing the responsibility from the security personnel. However,
small start-ups or informal business relationships (occasionally formed in a sloppy or
reckless manner) are not always covered, and when a loss takes place while under
the care of a guardian, they may end up at a din Torah, a halachic court case, to
determine who is responsible.
Also keep in mind: A shomer sachar – a night watchman, shepherd, or other paid
guard – is not liable if armed robbers stole the object or animal they were watching.
Armed robbery is classified as אונס, beyond the watchman’s control (Shulchan Aruch,
Choshen Mishpat 303:3).]

KEY
THEMES
OF
SECTION II

• One who is paid to watch an object or animal is referred to as a shomer sachar.
• His level of responsibility is higher than that of a shomer chinam, an unpaid
guardian. Whereas a shomer chinam is only liable if he was negligent, a shomer
sachar is also obligated if the object was stolen or lost.
• Like the shomer chinam, the shomer sachar is also absolved from responsibility
if the object or animal was lost, destroyed, or died in a way that was beyond his
control - אונס.
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Socher – The Renter
What are the responsibilities of a renter if the object gets destroyed, stolen, or lost?
Consider the following case:
Case 5. Rented Tuxedo Gets Lost at Wedding Weekend
Marcos rented a $1,200 tuxedo from his cousin for $50 (they did it all very informally,
but Marcos insisted on renting it) for his best friend Leon’s wedding weekend at
a hotel outside of Santiago. Marcos wore the tuxedo for the Thursday afternoon
wedding and dinner and on Motzaei Shabbat at the Melaveh Malkah Sheva Berachot.
On Sunday morning, the hotel asked Marcos to change rooms because two new
groups arrived who needed his large suite. On Sunday evening, when Marcos was
ready to check out, he realized the tuxedo had somehow disappeared. Friends helped
him search, but with no success.

Is Marcos responsible to compensate for a lost, rented tuxedo?
What does the Torah say about a renter? What does the Talmud say? And how do
the halachic authorities rule?
The Torah’s comment about the renter is extremely cryptic:
Source 18. Shemot 22:13-14 – The Torah discusses someone who guards another
person’s property.

13. And if a person borrows [an animal] from his
neighbor and it breaks a limb or dies, if its owner
is not with him, he shall surely pay.

יש ֵמ ִעם ֵר ֵעה ּו
ׁ ִש ַאל ִא
ְׁ (יג) ו ְִכי י
ִֹש ַּבר אוֹ ֵמת ְּב ָעלָיו ֵאין ִע ּמו
ְׁ ְונ
:ְש ּלֵם
ׁ
ַ ׁש ּלֵם י
ַ

14. If its owner is with him, he shall not pay; if he
is a renter, it (the animal) comes with a rental fee.

ְש ּלֵם ִאם
ׁ
ַ (יד) ִאם ְּב ָעלָיו ִע ּמוֹ לֹא י
:ֹׂכָרו
ׂ ִכיר הוּא ָּבא ִּב ְש
ָש

[Note: The translation above follows Rashbam’s commentary on this verse, that
sachir refers to the person renting the object, and that ba bischaro means because
there is a rental fee, its law is different than that of a borrower. There is quite a range
of approaches to this part of the verse: see especially Rashi, Ibn Ezra, Chizkuni,
Haktav Vehakabalah, and the Ha’emek Davar.]
The Torah tacks on a short line about the renter to the passages about responsibility
over another’s object, but does not seem to tell us in which situations the renter is
responsible.

Before you study the next source, think about this yourself – what level
of responsibility should a renter have? Think about whether he should
be responsible in the following situations:
• negligence
• theft
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• loss (in the sense of “I lost my keys. Where could they be?”)
• death of an animal
• fire
• freak accidents
Indeed, Tannaim differ over the extent of the renter’s obligation.
One side of the dispute appears in our Mishnah:
Source 19. Mishnah, Bava Metzia 93a – The renter is discussed in the key Mishnah
addressing the four types of watchmen.

There are four types of watchmen: the unpaid
watchman, the borrower, the paid watchman, and
the renter. [If the watchman does not have the object
or animal when the owner comes to retrieve it,] the
unpaid watchman takes an oath (and thereby is
absolved of responsibility) over everything (whatever he
claims happened to the object or animal); the borrower
pays for any type of loss; the paid watchman and the
renter take oaths if [the animal or object they were
watching or renting] was broken, taken captive, or
died, but they must pay for a loss or theft.

.ַא ְר ָּב ָעה ׁשו ְֹמ ִרים ֵהן
, ו ְַהּׁשו ֵֹאל,ׁשו ֵֹמר ִח ּנָם
.ׂוֹכֵר
 ו ְַה ּש,ׂכָר
ׂא ָש
נוֹ ֵש
ִש ָּבע ַעל
ְׁ ׁשו ֵֹמר ִח ּנָם נ
ׁש ּלֵם ֶאת
ַ  ו ְַהּׁשו ֵֹאל ְמ,ַה ּכֹל
ׂוֹכֵר
ׂכָר ו ְַה ּש
ׂא ָש
 וְנוֹ ֵש,ַה ּכֹל
ִש ָּב ִעים ַעל ַה ְּׁשב ּורָה
ְׁ נ
,ו ְַעל ַה ְּׁשב ּויָה ו ְַעל ַה ֵּמ ָתה
ֲב ָדה
ֵ ׁש ְּל ִמין ֶאת ָהא
ַ ו ְּמ
:ֵבה
ָ ו ְֶאת ַה ְּגנ

But there is a dissenting opinion, which appears in the Gemara:
Source 20. Bava Metzia 93a – The Gemara presents two approaches to the
renter’s responsibility.

Who is the author of the Mishnah about the
four watchmen? Rav Nachman quoted Rabbah
son of Avuha: It is Rabbi Meir. Said Rava to Rav
Nachman, “Who does not agree that there are
four watchmen?” He responded, “This is what I
am saying to you: Who is the Tanna that holds
that the law of the renter is identical to that of
the paid watchmen? (And then there are three
laws resulting from the responsibilities of the four
watchmen.) It is Rabbi Meir.”

?ׂמ ִרים
ְ ַמאן ָּתנָא ַא ְר ָּב ָעה ׁשו
ָא ַמר ַרב נ ְַח ָמן ָא ַמר ַר ָּבה ַּבר
 ָא ַמר ֵל ּיה. ַר ִּבי ֵמ ִאיר ִהיא:אֲבו ָּה
“מי ִא ּיכָא ְּדלֵית
ִ ,ָר ָבא ְל ַרב נ ְַח ָמן
,ׂמ ִרין?” ָא ַמר ֵל ּיה
ְ ֵל ּיה ַא ְר ָּב ָעה ׁשו
ׂכֵר
ָך ַמאן ַּתנָא שֹו
ְ ֲמינָא ל
ִ “ה ִכי ָקא
ָ
”.ׂשֹא ָשֹכָר? ַר ִּבי ֵמ ִאיר ִהיא
ֵ ְּכנו

But has not Rabbi Meir been quoted as saying
the opposite?! For we learn in a Beraita: What
are the payment rules of a renter? Rabbi Meir
says he is treated like an unpaid guardian. Rabbi
Yehudah says he is treated like a paid watchman.
Rabbah son of Avuha held that their opinions
were reversed.

ׁש ְמ ִעינָן
ַ ו ְָהא ַר ִּבי ֵמ ִאיר ִא ְּיפכָא
ׁש ּלֵם
ַ ֵיצד ְמ
ַ ׂכֵר ּכ
 “שֹו, ְּד ַת ְניָא,ֵל ּיה
ׂמר ִח ּנָם ַר ִּבי
ֵ ׂמר ְּכׁשו
ֵ ַר ִּבי ֵמ ִאיר או
!?”ׂמר ָשֹכָר
ֵ ׂמר ְּכׁשו
ֵ יְהו ָּדה או
.ַר ָּבה ַּבר אֲבו ָּה ִא ְּיפכָא ָק ָּתנֵי
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If that is the case (that everyone holds that the
renter is treated like one of the other watchmen),
[why did we speak of] “four”– they are really
three?! Said Rav Nachman son of Yitzchak:
There are four watchmen but they have (among
them) three sets of rules.
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!?ֹּשה נִינְהו
ׁ
ָ  ְׁשל,ִאי ָה ִכי ַא ְר ָּב ָעה
 ַא ְר ָּב ָעה:ָא ַמר ַרב נ ְַח ָמן ַּבר י ְִצ ָחק
.ֹשה
ׁ
ָ ֵיהם ְׁשל
ֶ ׂמ ִרין ו ְִדינ
ְ ׁשו

Let us distill the Rav Nachman – Rav Avuha approach to the dispute:
Rabbi Meir: A renter’s law is identical to that of a paid watchman, a shomer sachar.
He is obligated to compensate for the object if it was stolen or he lost it, and
certainly if he was negligent, but is absolved from payment for accidents beyond his
control.
Rabbi Yehudah: A renter’s law is identical to that of an unpaid guardian, a shomer
chinam. He is only obligated to compensate for the object if he was negligent, but
is absolved from payment in any other situation: theft, loss, or accidents beyond his
control.

Now, try to take sides: Try to defend Rabbi Meir’s position. Then try to
defend Rabbi Yehudah’s position. What, in your eyes, is the conceptual
basis of their debate?
Rashi explains:
Source 21. Rashi’s Commentary on Bava Metzia 80b – In what way is a renter
similar to a shomer sachar, and in what way is he similar to a shomer chinam?

He is like a paid watchman – since the object is
with him for his benefit. Even though he pays for
its use, he is considered like a paid watchman, for
if he did not pay (for the use of his friend’s object
or animal) he would be considered a borrower and
be obligated to compensate even if an accident
beyond his control happened. But now that he
is paying a rental fee, he is not a borrower but
similar to a paid watchman.

ׂאיל
ִ ׂמר ָשֹכָר – הו
ֵ  ְּכׁשו...
 ַאף ַעל,ׂ
ׂ הוּא ֶא ְצלו
ָאתו
ָ ו ְַל ֲהנ
ׂמר
ֵ ׁׂשו
ֻלָתו
ּ ׂתן ְשֹכַר ְּפע
ֵ ׁש ּנו
ֶ ִּפי
 ְּד ִאי לֹא י ִָהיב ָשֹכָר,ָשֹכָר הוּא
 ַה ְׁש ָּתא,ׂנ ְִסין
ׂאל ו ְַח ּיָב ְּבאו
ֵ ַהוֵי ׁשו
,ׂאל
ֵ ְּדי ִָהיב ֵל ּיה ַאגְ ָרא לֹא ַהוֵי ׁשו
:ׂמר ָשֹכָר
ֵ ַו ֲהוֵי ׁשו

He is like an unpaid guardian – for he pays a
rental fee and does not take a salary for watching
the object.

ׂמר ִח ּנָם – ְּד ָקא י ִָהיב
ֵ  ְּכׁשו...
ׂטל ָשֹכָר
ֵ ׂ נו
 ו ְֵאינו,ׂ
אכ ּתו
ְ ֲאגַר ְמ ַל
...ׂ
ירתו
ָ ַעל ְׁש ִמ

A closer look at these comments of Rashi suggests that Rabbi Meir and Rabbi
Yehudah’s dispute about a renter is really about how to define a shomer sachar.
Rabbi Yehudah – A renter is like an unpaid guardian
The simplest approach to defining a shomer sachar is “a person who is paid a salary
to watch” – literally, a paid watchman. A renter is not paid to watch. He pays money
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to use the object or animal, so the use of the animal cannot be viewed as his salary.
It comes out that he is watching the object for free.
Rabbi Meir – A renter is like a paid watchman.
A renter is definitely not employed as a watchman, but he is referred to as a shomer
sachar because his degree of accountability is parallel to that of a shomer sachar.
Why is that so?
Rabbi Meir’s approach makes sense according to the system presented in the
passage from the Talmud Yerushalmi we quoted above (Source 14). A watchman’s
level of liability is determined by the relationship between how much he benefits
from the object and how much he gives to the object’s owner.
The unpaid guardian watches the object without deriving benefit at all and
therefore has low liability (he is absolved for theft and loss). The borrower benefits
greatly, using the object for free, and therefore has an extremely high level of
responsibility. But a renter is similar to a paid watchman. Both of them benefit –
the paid watchman takes a salary and the renter uses the object – but that benefit
is offset by what they give to the owner – the renter pays and the paid watchman
guards the object. They, therefore, both have more responsibility than an unpaid
guardian but less than a borrower, and must compensate for theft and loss.
The Shulchan Aruch’s ruling follows that of our Mishnah (Source 16):
Source 22. Shulchan Aruch, Choshen Mishpat 307:1 – What level of responsibility
does a renter have?

When someone rents an animal or vessels, his
legal status is like that of a paid watchman,
and he is obligated to compensate for theft
or loss, but is absolved [of accountability] for
mishaps beyond his control.

ׂ
 ִּדינו,ֵלים
ִ ׂ ּכ
ׂ ְּב ֵה ָמה או
ֲבירו
ֵ ׂכֵר ֵמח
ׂו
ַה ּש
ֲב ָדה
ֵ ֵיבה ַוא
ָ ׂמר ָשֹכָר ְל ִה ְת ַח ּיֵב ִּבגְ נ
ֵ ְּכׁשו
.ׂנ ְִסין
יפ ֵטר ֵמאו
ָּ ו ְִל

Back to Marcos: Is he obligated to compensate for the lost tuxedo?
Based on the Shulchan Aruch’s ruling, the simple answer is: yes, unless he had made
some special arrangements with his cousin, the lessor.

KEY
THEMES
OF
SECTION
III

• The level of responsibility of a renter, referred to as a socher, is the subject of
a Talmudic dispute between Rabbi Meir and Rabbi Yehudah (and there is an
additional Amoraic dispute over who maintained each approach!).
• One approach is that a renter has the same level of responsibility as a shomer
chinam; the other position is that the renter has the same level of responsibility
as a shomer sachar.
• Rashi explains that a renter could be classified as a shomer chinam, because he
is not compensated for watching the object. He pays the owner for using the
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object, so his use cannot be viewed as a salary. On the other hand, the other
approach holds that because he gains from the use of the object (like a borrower
does), he really should have a high level of responsibility. However, because he
pays, his responsibility level is lowered to that of a shomer sachar.

SECTION IV

Uman – The Craftsman
After learning about the unpaid guardian, the paid watchman, and the renter, we are
now equipped to deal with the following case:
Case 6. Client’s Computer Stolen from Computer Repairperson’s Home
Marcy, who did organizational work for a London non-profit, had a knack for fixing the
office computers. Friends started asking her to help with their computer problems,
and this looked like it could bloom into a real small-scale, freelance computer repair
business.
After an evening session transplanting a working screen onto her co-worker Suzie’s
Dell laptop, Marcy went to sleep exhausted but satisfied, imagining how happy
Suzie would be when her screen would light up. But in the morning she awoke to a
nightmare – her apartment had been burglarized, and her purse, her best jewelry,
and…Suzie’s laptop were all missing!
Like every responsible London resident, Marcy had locked her door before she went
to sleep, and her windows were barred. But the thieves obviously specialized in
breaking into locked apartments and removing valuable contents.
Marcy, who had only been doing this work for several months, did not have any
insurance coverage for her clients’ computers.

Is Marcy responsible for the laptop?
The Torah does not speak explicitly about a repair person’s accountability for an
object he or she is repairing. In which of our four categories would you place her?
A Mishnah does deal with our case directly:
Source 23 . Mishnah, Bava Metzia 80b – What is the guardian status of
craftsmen?

All craftsmen are considered paid watchmen (vis
à vis the owner’s object they are fixing).

.ׂכָר ֵהן
ֻמנִין ׁשו ְֹמרֵי ָש
ָּ ּכָל ָהא

Why does the Mishnah categorize a craftsman as a paid watchman? This is puzzling,
because a craftsman does not get paid to watch an object but to fix it. Why would
a craftsman, who is watching an object without getting paid, be categorized as
anything but a shomer chinam, an unpaid watchman?
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A. Rationale Behind the Mishnah
We can understand the rationale behind our Mishnah by taking another look at a
segment of the passage from the Talmud Yerushalmi we quoted above (Source 14):
Source 24. Shach, Choshen Mishpat 72:8 – The principle is limited to mitzvah
items.

Regarding a paid watchman and a renter,
because they gain some benefit (the watchman
gains his salary and the renter gains his usage)
and give some benefit (guarding the object or
paying rent), they take an oath (thereby becoming
absolved from payment) in some cases (when
the loss was beyond their control) and pay in
others (even theft or loss). An unpaid watchman,
because he gets no benefit (he is doing a favor),
takes an oath and is absolved of payment (in all
cases – except negligence).

ׁשֶּנ ֱהנֶה
ֶ ׂכֵר ְל ִפי
ׂו
ׂכָר ו ְַה ּש
ׂא ָש
ׂ ֵש
נו
ִש ַּבע
ְׁ ִמ ְק ָצת ו ְּמ ַה ּנֶה ִמ ְק ָצת נ
ׂמר
ֵ ִמ ְק ָצת ו ְּמ ַׁש ּלֵם ִמ ְק ָצת ׁשו
.ׂצא
ֵ ִש ַּבע וְיו
ְׁ ׂ ַהָּניָיה נ
ׁש ֵאין לו
ֶ ִח ּנָם

The Yerushalmi defines a paid watchman as one who both watches the object and
derives benefit from it. This is as true for the craftsman as it is for the paid watchman
and renter. The renter benefits from use of the object; the craftsman benefits by
earning his livelihood through fixing it; and, of course, the paid watchman benefits
through earning a salary for watching it. All of them give benefit to the owner as
well, because his object is in their care – each of them is watching the owner’s
object. This balance of giving and getting benefit set their responsibility level lower
than the borrower who gains benefit without benefiting the owner; and higher than
the unpaid watchman who gives much benefit without getting anything.
The Talmud Bavli also equates the liability level of the craftsman with that of the
renter. The Gemara begins its discussion of this Mishnah about the craftsman
quoting Tannaitic sources about a renter!
B. The Gemara’s Discussion About Our Mishnah (Source 23 above)
We will now follow the Gemara’s discussion about the liability level of a craftsman
over the object he was fixing.
Step #1 – There is a dissenting opinion to that of our Mishnah.
Source 25. Bava Metzia 80b – Can Rabbi Meir agree that a craftsman has the
status of a paid watchman?

Could we possibly say that this Mishnah is not
in line with Rabbi Meir’s approach (that follows)?
For we learn in a Beraita: In which situations
does a renter compensate for the loss of the

,ִיתין ְּדלֹא ְּכ ַר ִּבי ֵמ ִאיר
ִ ימא ַמ ְתנ
ָ ֵל
ׁש ּלֵם? ַר ִּבי
ַ ֵיצד ְמ
ַ ׂכֵר ּכ
 שֹו:ְּד ַת ְניָא
 ַר ִּבי,ׂמר ִח ּנָם
ֵ ׂמר ְּכׁשו
ֵ ֵמ ִאיר או
.ׂמר ָשֹכָר
ֵ ׂמר ְּכׁשו
ֵ יְהו ָּדה או
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object? Rabbi Meir says he has the status of
an unpaid watchman (and only pays if he was
negligent). Rabbi Yehudah says he has the status
of a paid watchman (and must also pay if the
object was stolen or lost).
The Gemara, as we pointed out, assumes here that a craftsman should have the
same status as a renter. The Gemara postulates that our Mishnah, which is discussing
a craftsman, is not in accordance with Rabbi Meir’s position about the liability level
of a renter. It follows that the author of our Mishnah – ruling that a craftsman has the
status of a paid watchman – must argue with Rabbi Meir, who holds that a renter has
the status of an unpaid watchman.
Rashi explains this dissenting approach, that both a renter and a craftsman have the
status of an unpaid watchman. (We quoted portions of this Rashi earlier in Source
18, but we will now add the portions about a craftsman.)
Source 26. Rashi’s Commentary on Bava Metzia 80b – Why are both the
craftsman and renter considered unpaid watchmen?

And a craftsman is similar to a renter, because
the craftsman has the object with him in order
to benefit by getting paid for his work. But he is
not taking a salary for watching the object. He is,
rather, taking payment for his service.

ָאת
ַ ׁש ְל ַהנ
ֶ ,ׂכֵר
ּמן ָּד ִמי ְלשֹו
ָּ  וְאו...
 ַא ָבל,ׂ
ׂ ָהיָה ֶא ְצלו
ֻמנוּתו
ָּ ְשֹכַר א
 ֶא ּלָא,ׂטל
ֵ ירה הוּא נו
ָ לֹא ְשֹכַר ְׁש ִמ
:ְשֹכַר ְּפעוּלָה

A craftsman is not getting paid for watching the item while he is fixing it, just as the
renter is not being paid to watch the object he is renting. If a renter is like an unpaid
guardian, the craftsman is as well; for both are not taking a salary for watching the
object. This approach defines a shomer sachar as someone who is paid to watch –
such as a shepherd, parking lot attendant, or coatroom worker.
Step #2 – Perhaps a Renter and a Craftsman Have Different Liability
Levels
This suggestion, that our Mishnah (Source 23) argues with Rabbi Meir’s opinion, is
very difficult to maintain. A Mishnah like ours, presented anonymously, is usually
assumed to be based on Rabbi Meir’s approach (Sanhedrin 86a) – “Stam [an
unattributed] Mishnah [is of] Rabbi Meir.”
Therefore, the Gemara now takes on the challenge of resolving our Mishnah with
what we know to be Rabbi Meir’s approach. Our first attempt is to assume that
Rabbi Meir holds both:
a. that a craftsman has the legal status of a shomer sachar, as our Mishnah (Source
23) reports; but also that
b. a renter has the status of a shomer chinam, as the Beraita (in Source 25) reports.
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Here is the Gemara’s first attempt:
Source 27. Bava Metzia 80b – It is logical for Rabbi Meir to hold that a craftsman
has the status of a paid watchman while a renter has the status of an unpaid
guardian.

…Our Mishnah can also be in line with Rabbi
Meir’s approach. The craftsman’s payment for
watching the object is the benefit he receives from
holding onto the repaired vessel as security for
his payment, so he does not have to run to others
to borrow money. Therefore, he is considered a
paid watchman.

ימא ַר ִּבי ֵמ ִאיר ְּב ַה ִהיא
ָ ֲפיל ּו ֵּת
ִ  א...
ׂ ֵל ּיה ַא ַאגְ ֵר ּיה ְּדלֹא
ָאה ְּד ָּת ִפיש
ָ ֲהנ
יפק ַאז ּוזֵי ַה ּוֵי
ַּ יעל ו ְּל ֵמ
ַ ָּב ֵעי ְל ֵמ
.ׂמר ָשֹכָר
ֵ ֲל ּיה ׁשו
ֵע

The Gemara’s first approach retains the definition of a shomer sachar as “one
who receives a salary for the object being under his care.” A renter is considered
a shomer chinam because he is not paid for the object being under his care. But
the craftsman does get a salary, suggests the Gemara, although his salary is not
a conventional one, like the shepherd’s or the parking lot attendant’s. His “salary,”
suggests the Gemara, is having the right to seize the object to exact payment (for
his craftsmanship) from the owner.
The Gemara now presents a second attempt at resolving the Beraita (in Source
25) with our Mishnah (Source 23). It is extremely simple: That Beraita has another
version, which states that Rabbi Meir actually holds that a renter also has the status
of a paid watchman!
Source 28. Bava Metzia 80b – Rabbi Meir holds that both a renter and a craftsman
have the status of paid watchmen.

An alternate approach is to follow Rabbah son of
Avuha’s version of the Beraita where the names
are reversed: What responsibility for payment
does a renter have? Rabbi Meir says he is like a
shomer sachar and Rabbi Yehudah says he is like a
shomer chinam.

 ִּכ ְד ַמ ְח ִליף ַר ָּבה:ימא
ָ יב ִעית ֵא
ָּ ִא
ׁש ּלֵם
ַ ֵיצד ְמ
ַ ׂכֵר ּכ
ְתנִי שֹו
ָּ ַּבר אֲבו ָּה ו
ׂמר ָשֹכָר ַר ִּבי
ֵ ׂמר ְּכׁשו
ֵ ַר ִּבי ֵמ ִאיר או
:ׂמר ִח ּנָם
ֵ ׂמר ְּכׁשו
ֵ יְהו ָּדה או

Rabbi Meir holds, according to this second approach in the Gemara, that even
though both a renter and a craftsman do not receive a salary, they have the status of
paid watchmen. This can be easily explained in light of Source 24 – that the status of
a paid watchman is given to those who both benefit from the object and give benefit
to its owners. The shepherd and parking lot attendant give benefit (surveillance and
protection) and receive benefit (a salary). Similarly, the renter and craftsman both
get benefit (the renter – use of the object, and the craftsman – a livelihood) and give
benefit (the renter – his rental fee, and the craftsman – his work).
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Let us return to Marcy’s unfortunate situation. How does the Shulchan Aruch rule
about a craftsman? It quotes the Mishnah almost verbatim.
Source 29. Shulchan Aruch Choshen Mishpat 306:1 – What level of responsibility
does a craftsman have?

All craftsmen are considered paid watchmen. But
any craftsman who says to the owner, “Take your
object and pay me the money you owe me,” or the
craftsman told him, “I have finished it,” and the
owner did not take it, the craftsman is considered
an unpaid watchman.

,ׂכָר ֵהם
ּמנִים ׁשו ְֹמ ֵרי ָש
ָּ ּכָל ָהאו
ׁש ָּל ְך
ֶ ׁש ָא ְמר ּו טֹל ֶאת
ֶ וְכוּלָם
ּמן
ָּ ׁש ָא ַמר לוֹ ָהאו
ֶ ֹו ְָה ֵבא ָמעוֹת או
,ָקח ּו ַה ְּב ָע ִלים ַה ְּכ ִלי
ְ ְּג ַמ ְר ִּתיו ְולֹא ל
.ּמן ׁשו ֵֹמר ִח ּנָם
ָּ ַה ֵרי ָהאו

If we plug in the data of our case to the halachic ruling, it looks like Marcy will have
to pay. She was at the stage of having already fixed the computer, but had not yet
told Suzie, “Take your object, and pay me the money you owe me,” at which time,
according to the Mishnah, a craftsman’s responsibility drops. At first glance it seems
an open and shut case: Marcy should be held accountable. She is a craftswoman,
tantamount to a shomer sachar; the object was stolen; and a shomer sachar is
liable if the object is stolen. However, in discussing a similar case, a burglary in a
silversmith’s workshop, Rabbi Tzvi Shpitz quotes an important approach that is
maintained by two of our great Acharonim.
Source 30. “A Silversmith’s Liability For Theft,” Hilchos Choshen Mishpat,
Volume II : Number 5, Rabbi Aaron Tendler’s English version of an article by Rabbi
Tzvi Shpitz, available online at torah.org/advanced/business-halacha/5757/
vol2no5.html - What precautions absolve a craftsman from liability over theft?

However, the Ketzos HaChoshen (75:5) and the Teshuvos Chassam Sofer
(16) state that there are two different types of paid watchmen. On the one
hand there is a watchman who has an obligation to constantly watch the item
deposited in his care. This is the case where he is being paid specifically to
watch the object, such as in the case of a guard being paid to guard something.
If it is stolen while in his care, he will be held liable for this theft. On the other
hand, we have someone who is being paid to fix an item, as in our case, but
because of a side benefit that he derives in doing so, it is considered as if he is
getting paid for watching it also. In this case he has no obligation to constantly
watch the item, and it is sufficient to take all customary precautions to prevent
loss or theft. If, despite these precautions, it is stolen or lost, it is included in
the category of ohness, and he has no liability.
Both a security guard and a craftsman have the status of shomer sachar, and both
are liable in the event of theft or loss. But each is classified as shomer sachar for a
different reason. The security guard is a shomer sachar because he is being paid to
watch; but the craftsman is a shomer sachar because he has the right balance of
getting benefit to giving benefit. Although both are classified as paid watchmen,
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there is a practical difference between the two: The guard is being paid to watch
more diligently than the normal homeowner, and taking the standard precautions
against theft and loss is not sufficient for him to get off the hook. However, the
craftsman – though responsible for theft and loss – need only take standard
precautions. His responsibility goes beyond an unpaid watchman who only needs
to avoid negligence, but is not as high as the security guard’s, who is paid for an
intense level of protection.
Consequently, when our Mishnah (Source 23) rules according to Rabi Meir that the
craftsman is a shomer sachar, that ruling reflects his responsibility to take standard
precautions to watch the items in his shop. In contrast, when the Beraita brought
by the Gemara (Source 25) says that Rabbi Meir labels the craftsman a shomer
chinam, that ruling reflects that he would not be responsible to take unusually high
precautions to watch the items in his shop.
Based on this, Marcy would not be responsible to compensate for Suzie’s computer.

KEY
THEMES
OF
SECTION
IV

• The Mishnah teaches us that while an owner’s object is on the premises of a
craftsman – an uman – who is fixing it, his level of responsibility is that of a
shomer sachar. He is therefore absolved from accidents beyond his control, but
is liable if it is stolen or lost, and certainly if the loss took place as a result of his
negligence.
• At first glance, says the Gemara, it seems that a craftsman should be treated
like a renter. Because both are not paid to watch they could both be viewed as
having the status of a shomer chinam. However, since both the craftsman and
the renter watch the object and derive benefit from it, they could be viewed as
having the status of a shomer sachar. The same Tannaitic dispute about a renter
should apply to a craftsman.
• On the other hand, the Gemara opens us up to the possibility that even though
a renter is treated like a shomer chinam, a craftsman might still be treated like a
shomer sachar. Even though the craftsman does not receive wages to watch, he
does have the benefit of holding on to the owner’s object as collateral to exact
payment. That benefit makes it worthwhile to watch and gives him that status of
shomer sachar.
• Two key Acharonim (later authorities), the Ketzot Hachoshen and the Chatam
Sofer, hold that there is still a slight difference between the craftsman and a
classical paid watchman, such as a shepherd or parking lot attendant. A paid
watchman is liable for the theft of the object unless he takes extremely high level
precautions (shemirah me’ulah). However, a craftsman, who gets some benefit
for watching but is not taking a salary for guarding, can take normal precautions
against theft and therefore be absolved from responsibility.
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What is the Torah’s framework for determining who is responsible when a loss
takes place?
The Torah presents four different categories of shomrim, watchmen. The lowest level
of responsibility is that of the shomer chinam, the unpaid guardian, who cannot
use the object and does not get paid to watch it. He is only held responsible for
negligence.
A paid watchman, a shomer sachar, cannot use the object either, but is paid to
watch, and takes on a higher level of responsibility for theft, loss and negligence.
A renter and borrower both use the object. The renter, a socher, we rule, has the
responsibility level of a shomer sachar, and the borrower, with a few rare exceptions
(death while working or when the owner was hired along with the borrowing
agreement), is liable for any damages. Use and benefit bring with them a higher
level of responsibility.
Can I be held accountable for the loss of someone else’s property just because he
left it in my possession?
A person can only be held responsible if has the status of a shomer, a watchman. To
take on the status of a shomer chinam, a person must agree to take on responsibility.
Just having the property in front of him or on his property is not sufficient to give
him that status, with the responsibilities that go with it. Even if a person explicitly
agrees to watch an object, or he responded affirmatively to such a request (by
saying the equivalent of “Place it before me”), some authorities hold that he is still
not responsible unless he makes a kinyan, a physical act of acquisition on the object
– such as pulling it (meshichah) or lifting it (hagba’hah).
Is a friend who does me a favor by guarding my object just as responsible as a paid
watchman or guard?
No. A paid watchman is liable for theft and loss, whereas an unpaid guardian is not.
Both are held liable if they are negligent. Both are not held responsible for accidents
beyond their control (unless they had used the object without permission).
What responsibility does someone have if he rents an object and it gets lost,
stolen, or ruined?
We rule that a renter has the status of a shomer sachar, a paid watchman. If the
object was stolen or lost, he is held responsible. However, if something happened to
the object that was beyond his control, אונס, he is not held responsible.
How does the halachah view the accountability of someone who repairs other
peoples’ objects in his or her own shop or home?
The Mishnah rules that a craftsman has the status of a paid watchman, a shomer
sachar. There are two possible reasons for this. If the definition of a shomer sachar is
rigidly limited to one who gets paid to watch, his ability to seize the object to force
payment can be considered a salary for watching (thus suggests the Gemara). On
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the other hand, the status of shomer sachar might be a broad category that includes
all those who both watch the object and get benefit through it. According to this
view, since the craftsman does earn money through his work on the object, he is
held responsible for it.

FURTHER
STUDY:

This shiur only touches on a handful of topics relating to the shomrim. Here are a
few other areas that you or your students might be inspired to pursue after this
shiur:
The core foundation of the shomer’s liability: damages, self-obligation, or a special
new biblical law (gezeirat hakatuv) – This is an extremely broad topic that touches
on many areas. A few of the sources that deal with this are the Avnei Nezer Orach
Chaim 326, Machaneh Efraim Shomrim 8, Ketzot Hachoshen 291:4.
Shomer shemasar leshomer – when one watchman passes the object on to another
(Bava Metzia 36).
The borrower’s ownership – Does he own the object itself or does he just have
usage rights? (See the Pri Moshe Geneivah Ugezeilah 34:2 for a presentation of the
machloket Rishonim.)
Meitah machmat melachah – Shomrim (even a sho’el) are absolved from payment
in a situation where the animal dies while doing work (Machaneh Efraim Shomrim
Sheeilah Ufikadon 4). They are also absolved if the owner is hired simultaneously
with his pikadon, shmirah bevaalim (Bava Metzia 95a).
(See Kobetz Yesodot Vachakirot – Shomrim)
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